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36 See, Joint memorandum dated January 18, 
2002, From John S. Seitz, Director, Office of Air 
Quality Planning & Standards, and Margo Tsirigotis 
Oge, Director of Office of Transportation and Air 
Quality, ‘‘Policy Guidance for the Use of MOBILE6 
in SIP Development and Transportation 
Conformity.’’

37 The final rule amending Appendix W was 
signed on April 2, 2003, nearly two months after the 
proposed conditional approval.

38 The fact that EPA had not finalized its 
proposed removal of UAM–IV as an approved 
model was no bar to raising this issue in the 
litigation over the Conditional Approval. Section 
307(d)(7)(B) of the Act specifically allows, if certain 
conditions are met, for comment on a rule after the 
comment period was closed if ‘‘it was impracticable 
to raise such objection within such time or if the 
grounds for such objection arose after the period for 
public comments (but within the time specified for 
judicial review. * * * ’’ Although EPA’s proposal 
clearly demonstrated its intention to remove the 
UAM–IV as a preferred model three years prior to 
the opening of the comment period on the 
Conditional Approval, EPA’s final action on the 
UAM–IV occurred just two days prior to the 
Conditional Approval, thereby arising within the 
time period specified by Section 307(d)(7)(B). 
Importantly, the commenter did not invoke this 
administrative reconsideration provision of the Act 
at the time of the conditional approval. Had the 
Court of Appeals not vacated and remanded the 
conditional approval for reasons entirely unrelated 
to the WOE analysis issue, the commenter would 
not have been afforded opportunity to attempt add 
to the record on WOE.

would attain the 1-hour ozone NAAQS 
no later then November 15, 2005. EPA 
acknowledged that the SIP could not be 
fully approved at that time because the 
States had not demonstrated that all 
RACM had been adopted and the plan 
lacked certain other elements which we 
initially identified in our February 3, 
2003 proposed conditional approval. 
See 68 FR 5246, February 3, 2003. All 
that adoption of additional rules as 
RACM would have done to the 
attainment plan would be to strengthen 
the WOE that the area would timely 
attain or advance the date by which the 
area would attain. Of the other elements 
noted as needing revision under the 
conditional approval, the only one 
which could possibly have implicated 
the modeling demonstration was a 
proposed condition that required the 
States to commit to revise and submit to 
the EPA by April 17, 2004, an updated 
attainment plan SIP that reflects revised 
MOBILE6-based MVEBs, including 
revisions to the attainment modeling 
and/or WOE demonstration, as 
necessary, to demonstrate that the SIP 
continues to demonstrate attainment by 
November 15, 2005. See 68 FR at 5253, 
5258, 5260–5261, February 3, 2003. We 
included this condition in our April 17, 
2003 (68 FR 19106) final rule 
conditionally approving the pre-2001 
SIP revisions’ attainment plan.

The States readily agreed to this 
condition because, in their pre-2001 SIP 
revisions’ attainment plan, the States 
had included a commitment to revise 
the 2005 attainment MVEBs within one-
year of the EPA’s release of the 
MOBILE6 model. See 66 FR at 631–632 
(regulatory text for 40 CFR 52.476(c), 
52.1076(g) and 52.2428(d)), January 3, 
2001. By the time we issued the April 
17, 2003 conditional approval EPA had 
released the MOBILE6 model and its 
implementing guidance. That guidance 
does not mandate redoing the entire 
modeling demonstration due to a 
change in the MVEBs.36 EPA reasonably 
believes that the Act does not mandate 
a revision to the photochemical grid 
modeling due to a change in the MVEBs, 
and, this interpretation has been upheld 
on review. See 1000 Friends of 
Maryland v. Browner, 265 F.3d 216 (4th 
Cir. 2001). EPA concludes that where 
MVEBs are changed the state must 
analyze the impacts of such change on 
the modeled attainment demonstration, 

but that the state need not rerun the 
entire model.

In this case EPA believes that 
disapproving the February 2004 SIP 
revisions based on alleged defects in the 
modeling demonstration for the reason 
cited in the comment would be arbitrary 
and capricious because in the February 
3, 2003 notice of proposed rulemaking 
(68 FR 5246) EPA did not propose to 
require that the States redo the 
photochemical grid modeling. Because, 
as of February 3, 2003, the changes to 
Appendix W to 40 CFR part 51 had not 
been issued, only, proposed,37 EPA 
believes that it would not have been 
appropriate to disapprove the SIP 
revisions in the April 17, 2003 final rule 
which was the final action issued 
pursuant to the February 3, 2003 NPR. 
We believe that it would not be 
appropriate to disapprove the SIP 
revisions now because the States have 
relied on the same photochemical grid 
modeling analysis for the February 2004 
SIP revisions as they previously did.

In addition, the modeled 
demonstration of attainment does not 
depend solely upon the UAM–IV 
modeling results. The WOE contained 
in the February 2004 SIP revisions 
relied upon EPA’s modeling conducted 
for the NOX SIP call and the Tier 2 
rulemaking. These modeling rules relied 
upon photochemical grid modeling that 
used the UAM–V and/or the CAMx 
models. See, 63 FR 57356 at 57381, 
October 27, 1998; ‘‘Technical Support 
Document for the Tier 2/Gasoline Sulfur 
Ozone Modeling Analyses,’’ EPA420–R–
99–031, December 1999. The UAM–V 
and the CAMx models are among those 
listed on the replacement for what was 
formerly Appendix B of the Guideline 
on Air Quality Models (Appendix W to 
40 CFR Part 51). ‘‘The models listed in 
this section are: ADAM, ADMS, 
AFTOX, ASPEN, CAMx, CMAQ, 
DEGADIS, HGSYSTEM, HOTMAC, 
HYROAD, OZIPR, OBODM, Panache, 
PLUVUEII, REMSAD, SCIPUFF, SDM, 
SLAB, UAM–V.’’ (See http://
www.epa.gov/scram001/
tt22.htm#altmod, last checked April 6, 
2005). For these reasons, EPA believes 
the Regional Administrator 
appropriately and reasonably exercised 
the discretion afforded by Appendix W 
to allow the continued use of the UAM–
IV modeling results in this particular 
case.

Furthermore, the law is well 
established that res judicata bars re-
litigation not only as to all matters 
actually determined in prior litigation, 

but also as to all matters that might have 
been determined. See, e.g., Appalachian 
Power, supra, at 1033–34; Natural 
Resources Defense Council, Inc. v. 
Thomas, 838 F.2d 1224, 1235 (D.C. Cir. 
1988). EPA proposed to remove UAM–
IV as obsolete on April 21, 2001. 65 FR 
21506. EPA proposed the conditional 
approval based on WOE. See 68 FR 
5246, February 3, 2003. As noted 
previously, EPA took final action to 
remove UAM–IV as obsolete on April 
15, 2003, 68 FR 18440, two days before 
final action on the conditional approval, 
April 17, 2003. See 68 FR at 19121. The 
commenter did not raise the issue that 
UAM–IV was no longer a preferred 
model listed in Appendix A of 
Appendix W to 40 CFR 51 in its 
comments on the conditional approval, 
and in the subsequent litigation over 
that EPA action, although it could have, 
although the commenter had raised the 
general issue that the modeling 
demonstration and WOE used in the 
modeled demonstration of attainment 
for the Washington area did not meet 
requirements of section 182(c) of the Act 
and EPA’s own regulations for 
photochemical grid modeling and other 
analytical methods.38 See 68 
FR at 19111, April 17, 2003. Res 
judicata would bar raising the UAM–IV 
claim now as it could have been 
litigated in the suit over EPA’s 
conditional approval. Nevertheless, and 
without waiving its contention that res 
judicata and/or collateral estoppel bar 
litigation of the UAM–IV claim, for the 
reasons stated previously in this 
response, EPA believes: (1) The 
Regional Administrator appropriately 
and reasonably exercised the discretion 
afforded by Appendix W to allow the 
continued use of the UAM–IV modeling 
results in this particular case, (2) EPA’s 
guidance is reasonable and is not a 
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39 The ‘‘1998 SIP revisions’’ are those submittals 
listed in Table 3 of this document which were 
submitted during calendar year 1998.

40 ‘‘Technical Support Document for the One-
Hour Ozone Attainment Demonstrations submitted 
by the State of Maryland, Commonwealth of 
Virginia and the District of Columbia for the 
Metropolitan Washington, DC Ozone 
Nonattainment Area (DC039–2019, VA090–5036, 
MD073–3045),’’ dated November 30, 1999. See also, 
‘‘Technical Support Document for Approval and 
Promulgation of Air Quality Implementation Plans; 
District of Columbia, Maryland, and Virginia; Post-
1996 Rate-of-Progress Plan, Contingency Measures, 
Transportation Control Measures, 1990 Base Year 
Inventory Changes, and VMT Offset SIP for the 
Metropolitan Washington, DC Nonattainment 
Area,’’ dated January 5, 2005.

proportional rollback, (3) WOE and the 
photochemical grid modeling used to 
demonstrate attainment is consistent 
with the Act and EPA regulations.

B. Comment On the MVEBs 
Comment: We received a comment 

that EPA cannot approve the MVEBs in 
the attainment plan SIP because the 
NOX budgets are 70 tons per day higher 
than those in the previous attainment 
SIP budget for the same year. The 
comment claims that the MVEBs in the 
previous attainment plan were 
inadequate because that SIP did not 
demonstrate attainment with 
photochemical grid modeling as 
required by the Act and did not include 
all reasonably available transportation 
control measures. The comment asserts 
that because the MVEBs in the previous 
attainment plan were inadequate EPA 
cannot approve the NOX MVEBs that are 
70 tons per day higher and that EPA 
does not demonstrate, with 
photochemical grid modeling as 
required by the Act, how it can assure 
attainment in 2005 with such a major 
increase in allowable motor vehicle 
emissions. 

Response: EPA disagrees with the 
comment that the MVEBs in the SIP 
revisions are inadequate. EPA had 
proposed to conditionally approve the 
previous attainment plan and in the 
alternative to disapprove the attainment 
plan with a protective finding that 
would allow the MVEBs to be used for 
transportation conformity purposes. Our 
proposed protective finding was based 
upon our conclusion that the pre-2001 
SIP revisions’ attainment plan, which 
were the subject to the February 3, 2003 
notice of proposed rulemaking, had 
demonstrated that the Washington area 
will attain the 1-hour ozone NAAQS no 
later than November 15, 2005, by 
providing enough reductions with 
adopted measures to demonstrate 
attainment. See 68 FR at 5259, February 
3, 2003. Our final conditional approval 
was granted on the basis that the pre-
2001 SIP revisions’ attainment plan did 
demonstrate attainment with 
photochemical grid modeling as 
required by the Act. We granted a 
conditional, rather than a full approval 
solely on the basis that the pre-2001 SIP 
revisions’ attainment plan lacked some 
adopted measures required by an 
attainment plan for a severe ozone 
nonattainment area. See 68 FR 19106 
(April 17, 2003). While the conditional 
approval itself was vacated, our 
determination that the modeled 
demonstration of attainment in the pre-
2001 SIP revisions’ attainment plan 
demonstrated attainment with 
photochemical grid modeling as 

required by the Act was specifically 
upheld. Sierra Club v. EPA, 356 F.3d at 
304–307. 

The conditional approval was 
predicated in part upon the States 
revising and submitting to the EPA by 
April 17, 2004, SIP revisions 
constituting an update to the attainment 
plan incorporating MOBILE6-based 
MVEBs. Further, the States would need 
to include in the submittal revisions to 
the attainment modeling and/or WOE 
demonstration, as necessary, to show 
that the SIP would continue to 
demonstrate attainment by November 
15, 2005. See 68 FR at 5258, February 
3, 2003. 

EPA acknowledged at the time of the 
conditional approval the possibility that 
the MVEBs in the pre-2001 SIP 
revisions’ attainment plan might not 
have included all RACM or all adopted 
transportation control strategies and 
TCMs to offset increases in emissions 
resulting from growth in VMT or 
numbers of vehicle trips and to obtain 
reductions in motor vehicle emissions 
as necessary (in combination with other 
emission reduction requirements) to 
comply with the CAA’s ROP milestones 
and attainment demonstration 
requirements. We had conditioned 
approval of the pre-2001 SIP revisions’ 
attainment plan upon the States 
adopting any remaining RACM and any 
required TCMs. See 68 FR at 19106–
19107, 19129–19130 (April 17, 2004).

For the reasons outlined in our 
notices of proposed rulemakings, and in 
conjunction with response to comments 
elsewhere in this document, EPA has 
concluded that the SIP revisions now 
before us demonstrate that all RACM 
has been adopted and that the SIP 
contains all necessary transportation 
control strategies and TCMs to offset 
increases in emissions resulting from 
growth in VMT or numbers of vehicle 
trips and to obtain reductions in motor 
vehicle emissions as necessary (in 
combination with other emission 
reduction requirements) to demonstrate 
attainment and ROP. 

EPA disagrees that the ‘‘70’’ ton per 
day increase from the mobile sector is 
the only relevant criterion for analyzing 
the impact of the MVEBs. MVEBs exist 
in the context of the attainment plan 
and do not in and of themselves 
determine whether an area will attain 
the NAAQS. MVEBs merely are the 
amount of motor vehicle emissions 
allowed by a control strategy SIP which 
consists of, among other things the 
estimated further reductions from 
adopted rules affecting all source 
categories including stationary and area 
sources in the States’ SIPs or 
promulgated by EPA. A change in the 

MVEBs higher or lower cannot, in a 
vacuum, lead to a conclusion as to 
whether an area is still on track to attain 
the NAAQS. Rather, the MVEBs must be 
considered in context, as follows: 

EPA first addressed the sufficiency of 
the attainment plan in our first round of 
rulemaking on the pre-2001 SIP 
revisions’ attainment plan. See 68 FR at 
5249 (February 3, 2003) (citing 64 FR 
70460 (December 16, 1999); 66 FR 586 
(January 3, 2001). 

In the December 16, 1999 NPR we 
noted that the ‘‘1998 SIP revisions’’ did 
not contain adequate MVEBs.39 In the 
December 16, 1999 (64 FR 70460), NPR, 
we also stated that:

[A] motor vehicle emissions budget is the 
estimate of motor vehicle emissions in the 
attainment year that when considered with 
emissions from all other sources is consistent 
with attainment. The attainment 
demonstrations for the Washington area 
contain levels of modeled emissions that EPA 
concludes demonstrate attainment once 
transport from upwind areas is addressed. 
The basis for this conclusion will not be 
altered if the Washington area States can 
demonstrate that the level of nonattainment 
area emissions in 2005 is equal to or less than 
the 1999 control strategy levels contained in 
the attainment demonstrations considering 
growth. 64 FR at 70473.

In other words, we required the States 
to revise the MVEBs and to demonstrate 
that the SIP contained enough measures 
that when considered with the revised 
2005 MVEBs, the overall emissions 
levels in 2005, taking into account 
growth through 2005, were less than or 
equal to the levels of emissions assumed 
in the photochemical grid modeling. In 
the TSD for the December 16, 1999 NPR 
we noted that the photochemical grid 
modeling performed for the area had 
assumed local emissions levels of 360 
TPD of VOC emissions and over 500 
TPD of NOX emissions.40 These were 
the local emissions levels the 1998 SIP 
revisions projected the Washington area 
would have by 1999. The pre-2001 SIP 
revisions’ attainment plans were 
submitted to fulfill these and other 
prerequisites for approval proposed in 
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41 That rule was vacated by the Court of Appeals 
for reasons unrelated to the adequacy of the 
modeled demonstration of attainment. See Sierra 
Club v. Whitman, 294 F.3d at 163.

42 Table II—Summary of Creditable Measures in 
‘‘Supplement to Technical Support Document for 
the One-Hour Ozone Attainment Demonstrations, 
Attainment Date Extension and Post-1996 Rate-of-
Progress Plans submitted by the State of Maryland, 
Commonwealth of Virginia and the District of 
Columbia for the Metropolitan Washington, DC 
Ozone Nonattainment Area and Commitment to 
Revise Motor Vehicle Budgets for the Metropolitan 
Washington, DC Ozone Nonattainment Area (DC–
2025, VA–5052, MD–3064),’’ dated December 15, 
2000.

43 Table IV. F–1 Relative Reductions on page A–
27 of ‘‘Technical Support Document for Approval 
and Promulgation of Air Quality Implementation 
Plans; District of Columbia, Maryland, and Virginia; 
Attainment Demonstration for the Metropolitan 
Washington, DC Nonattainment Area,’’ dated 
January 31, 2005.

44 Table IV. F–1 Relative Reductions on page A–
27 of ‘‘Technical Support Document for Approval 
and Promulgation of Air Quality Implementation 
Plans; District of Columbia, Maryland, and Virginia; 
Attainment Demonstration for the Metropolitan 
Washington, DC Nonattainment Area,’’ dated 
January 31, 2005.

the December 16, 1999 NPR. On January 
3, 2001, we approved the pre-2001 SIP 
revisions’ attainment plans.41 In the 
TSD for that rulemaking, we concluded 
that the creditable measures upon 
which the pre-2001 SIP revisions’ 
attainment plan relied were projected to 
achieve emissions levels of 356.7 TPD of 
VOC emissions and 403 TPD of NOX 
emissions.42 The pre-2001 SIP revisions’ 
attainment plan contained MVEBs of 
101.8 TPD of VOC emissions and 161.8 
TPD of NOX emissions. See 66 FR at 
590, January 3, 2001. The pre-2001 SIP 
revisions’ attainment plans were later 
conditionally approved on April 17, 
2004, 68 FR 19106, one condition of the 
approval being that the States revise the 
budgets using the MOBILE6 model and 
revise, as necessary, the attainment 
modeling and/or WOE demonstration to 
show that the SIP continues to 
demonstrate attainment by November 
15, 2005. In the TSD prepared for this 
final rule, EPA concluded that even 
with the higher MVEBs the SIP 
contained sufficient creditable measures 
applying to all source categories to 
achieve overall emissions levels in the 
Washington area of 331 TPD of VOC and 
491 TPD of NOX.43 Even though the 
February 2004 SIP revisions contained 
the higher, 234.7 TPD of NOX MVEBs 
(and lower motor vehicle VOC 
emissions budgets of 97.4 TPD) than the 
pre-2001 SIP revisions’ attainment plan 
(101.8 TPD for VOC and 161.8 TPD for 
NOX), the overall emissions levels from 
all sources of 331 TPD of VOC and 491 
TPD of NOX are still less than the levels 
used in the photochemical grid 
modeling. Because the overall VOC and 
NOX emissions are less than both the 
360 TPD of VOC and over 500 TPD of 
NOX used in the photochemical grid 
modeling, EPA concludes that the 70 
ton increase in the NOX MVEB will not 
adversely impact the Washington area’s 

ability to timely attain the one-hour 
ozone NAAQS.

Comment: We received a comment 
claiming that EPA cannot approve the 
MVEBs in the attainment plan because 
the attainment plan is based on a 
‘‘flawed WOE analysis’’ and relies on an 
outdated photochemical model and thus 
the modeled demonstration of 
attainment does not accurately identify 
the mobile source budgets required to 
ensure timely attainment. 

Response: EPA disagrees with the 
comment. As explained elsewhere in 
the response to comments portion of 
this document, EPA believes that the 
both WOE analysis and the 
photochemical grid model upon which 
the States relied meets the requirements 
of the Act, and EPA’s regulations and 
guidance. Therefore, EPA believes that 
the MVEBs consistent with the 
attainment modeling would not be 
defective based upon any alleged 
defects in the modeling. 

Comment: We received a comment 
asserting that the photochemical 
modeling runs for the modeled 
demonstration of attainment assumed 
motor vehicle NOX emissions of 161.8 
tons per day instead of the motor 
vehicle NOX emissions budgets of 234.7 
tons per day in the attainment plan. The 
comment states that because EPA has 
found that emissions projections 
determined using MOBILE6 are more 
accurate than the MOBILE5 values 
relied on in the photochemical grid 
modeling runs the States should have 
rerun the photochemical grid model 
with the MOBILE6 values. The 
comment contends that the 
demonstration of attainment is flawed 
because the demonstration assumes that 
2005 ozone levels will be no different 
even though NOX emissions will be 
more than 72 tons per day higher than 
assumed in the photochemical grid 
modeling runs and that because this 
conclusion of no increase in 2005 ozone 
levels is based not on photochemical 
grid modeling, but on the conclusion 
that ozone levels in 2005 will be 
determined not by actual 2005 emission 
levels but by the relative reduction in 
emissions between the baseline and 
2005. The comment claims that this 
assumption is invalid because ozone 
levels do not respond in linear fashion 
to emission changes and claim that EPA 
does not demonstrate, with 
photochemical grid modeling as 
required by the Act, how it can assure 
attainment in 2005 with such a major 
increase in allowable motor vehicle 
emissions. The comment further alleges 
that this approach would allow any 
absolute increase in projected 2005 
emissions over the level used in the 

photochemical grid modeling, as long as 
the ‘‘relative increase over baseline 
emissions is the same or less.’’

Response: EPA disagrees with the 
comment because the comment assume 
that in this case the overall emissions 
levels in the Washington area in 2005 
will be higher than those assumed in the 
photochemical grid modeling for the 
attainment year because the MVEB for 
NOX will be higher. 

We have noted previously that the 
photochemical grid modeling performed 
for the area had assumed local 
emissions levels of 360 TPD of VOC 
emissions and over 500 TPD of NOX 
emissions in the attainment year. In the 
TSD prepared for the February 9, 2005 
NPR (which is the notice of proposed 
rulemaking published for this final 
rule), EPA concluded that even with the 
higher MVEBs the SIP would contain 
sufficient creditable measures 
applicable to all source categories to 
achieve emissions levels in the 
Washington area of 331 TPD of VOC and 
491 TPD of NOX.44 Even though the 
February 2004 SIP revisions contained 
the higher 234.7 TPD NOX, MVEB (and 
a lower VOC MVEB of 97.4 TPD) than 
the pre-2001 SIP revisions’ attainment 
plan (101.8 TPD for VOC and 161.8 TPD 
for NOX), the overall emissions levels of 
331 TPD of VOC and 491 TPD of NOX 
are still less than the levels assumed in 
the photochemical grid modeling. 
Therefore in the attainment year, 
notwithstanding an increase in mobile 
source NOX emissions, there is a 
decrease in overall emissions in the 
attainment year, not an increase as 
implied by the commenter.

The comment that EPA’s policy 
would allow any absolute increase in 
projected 2005 emissions over the level 
used in the photochemical grid 
modeling, as long as the ‘‘relative 
increase over baseline emissions is the 
same or less,’’ is irrelevant because as 
discussed in the preceding paragraph 
the overall emissions levels for the 
Washington area in 2005 are projected 
to be less than the overall levels 
assumed in the photochemical grid 
modeling used in the demonstration of 
attainment. That is, the February 2004 
SIP revisions achieve emissions levels 
less than that assumed in the 
photochemical grid modeling for the 
attainment year and a greater relative 
emissions reduction between the 1990 
baseline and 2005 attainment year. The 
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photochemical grid modeling for the 
Washington area shows that VOC and 
NOX reductions, along or in 
combination, that go beyond those 
assumed in the attainment year will 
result in additional reduction in ozone 
concentrations. While ozone may not 
respond linearly to reductions, the 
photochemical grid modeling for this 
area indicates that ozone concentration 
does respond directionally to a 
reduction in ozone precursors (a 
decrease in the ozone precursors VOC 
and NOX will result in a decrease, not 
an increase in ozone concentration, 
albeit not necessarily a proportional 
decrease). Therefore the demonstration 
that this SIP will result in emissions 
levels of ozone precursors at levels less 
than that assumed in the photochemical 
grid modeling for the attainment year, 
along with a showing of a greater 
relative emissions reduction, only adds 
to the WOE that attainment is 
demonstrated.

EPA also believes that an upward 
revision of the MVEBs, which is more 
than offset by other emissions 
reductions from other source categories, 
does not mandate a new photochemical 
grid modeling demonstration. EPA 
believes that, if an ozone attainment 
plan relied on changes in emissions 
from the base year to an attainment or 
maintenance year inventory to estimate 
via photochemical grid modeling the 
relative changes in monitored ozone 
levels, that the attainment plan SIP 
revision with revised MVEBs continues 
to demonstrate attainment of the ozone 
NAAQS showing that the relative 
emission reductions between the base 
year and the attainment are the same or 
greater using MOBILE6 than they were 
using MOBILE5, and that projected 
emissions levels for the attainment year 
are lower than those assumed in the 
modeling demonstration. The 
Washington area attainment plan relies 
upon the use of the photochemical 
modeling results in a relative manner, 
and, the attainment plan shows a greater 
relative emission reduction with the 
MOBILE6-based base year and 
attainment year MVEBs. See, Joint 
Memorandum dated January 18, 2002, 
From John S. Seitz, Director, Office of 
Air Quality Planning & Standards, and 
Margo Tsirigotis Oge, Director of Office 
of Transportation and Air Quality, 
‘‘Policy Guidance for the Use of 
MOBILE6 in SIP Development and 
Transportation Conformity.’’ EPA has 
reasonably interpreted the Act not to 
require new photochemical grid 
modeling for every revision of a SIP. 
While section 182(c)(2)(A) requires 
demonstrations of attainment for serious 

and above areas be based upon 
photochemical grid modeling (or 
something equivalent), the Act only 
establishes a time frame for the initial 
submittal of the attainment 
demonstration and does not explicitly 
require new modeling in connection 
with every SIP revision. The Act simply 
requires that the demonstration of 
attainment be based upon 
photochemical grid modeling and 
demonstrate attainment of the ozone 
NAAQS. See 1000 Friends of Maryland 
v. Browner, 265 F.3d 216 (4th Cir. 2001) 
(‘‘Nothing in [section 182(c)(2)(A)] 
prohibits the use of previously 
performed modeling if that modeling 
can show that the plan as revised will 
allow the area to reach attainment’’). 

Comment: We received a comment 
asserting that photochemical grid 
modeling runs and WOE analysis relied 
on by EPA in its 2001 approval of the 
attainment plan assumed that motor 
vehicle NOX emissions would be 161.8 
tons per day and that neither EPA nor 
the States ever proclaimed that were any 
surplus emission reductions under that 
scenario. The comment contends that 
the photochemical grid modeling runs 
showed continued nonattainment even 
with motor vehicle emissions at that 
level and therefore EPA cannot find that 
motor vehicle NOX emissions more than 
72 tons per day higher than those 
assumed in the photochemical grid 
modeling runs are consistent with 
timely attainment. 

Response: As discussed elsewhere in 
this document in section IV. A. 
‘‘Comment on the Attainment 
Demonstration Modeling,’’ EPA 
disagrees that the photochemical grid 
modeling runs showed continued 
nonattainment even with motor vehicle 
NOX emissions at 161.8 TPD. This issue 
has previously been litigated by the 
commenter and conclusively decided in 
EPA’s favor. See Sierra Club v. EPA, 356 
F.3d at 304–307. As noted in our 
response to previous comments on the 
MVEBs, EPA has concluded that the 
MVEBs must be analyzed in the context 
of the entire SIP, and in that context 
EPA even with the higher MVEBs the 
SIP contains sufficient creditable 
measures applicable to all source 
categories to achieve overall emissions 
levels consistent with attainment in a 
demonstration based on the submitted 
photochemical grid modeling. 

C. Comment on the ROP Plans and NOX 
Substitution 

Comment: We received a comment 
asserting the ROP plans do not meet the 
requirements to demonstrate a nine 
percent reduction in VOC emissions 
from 1999 to 2002 and a further nine 

percent from 2002 to 2005 because the 
NOX substitution in the ROP plans is 
impermissible. The comment asserts 
that the plan does not meet section 
182(c)(2)(c) of the Act because the plan 
does not show that a nine percent 
reduction in NOX emissions will result 
in the same reduction in ozone 
concentration as a nine percent 
reduction in VOC emissions. The 
comment asserts that EPA’s reliance on 
our December 1993 NOX Substitution 
Guidance is flawed because the plain 
language of the Act requires proof of 
actual equivalent benefits of NOX 
substitution. 

The comment also asserts that 
because the ROP plans for each of the 
1999 to 2005 periods rely solely upon 
NOX reductions the plans do not meet 
the requirement of section 182(c)(2)(C) 
because the plan does not provide for 
some percentage of VOC reduction 
during each period. The comment 
claims that the Act requires some non-
zero percentage reduction in VOC 
emissions for any ROP period. Finally, 
the comment asserts that the Act 
requires the ROP plan to have VOC 
reductions by November 15, 2002 to 
prevent a net increase in VOC emissions 
by the 2002 milestone date, which 
would offset the progress achieved by 
the nine percent NOX reductions. The 
comment notes that the plan provides 
for such reductions but asserts that EPA 
cannot approve the ROP plans because 
the plan does not provide for all of these 
reductions by the 2002 milestone date. 

Response: EPA disagrees with the 
comment and incorporates by reference 
the response found in section III. A. 
‘‘Comment on the ROP plans and NOX 
Substitution’’ of this document. 

D. Comment on the Transportation 
Demand Model (TDM) Used in the Plans 

Comment: We received a comment 
asserting that the TDM used to project 
the mobile source emissions does not 
properly predict traffic volumes in the 
Washington area on roadways. The 
comment alleges that the inaccuracies 
are significant enough that the results 
cannot form a basis for predicting future 
motor vehicle emissions or the emission 
cuts needed to demonstrate attainment 
of the 1-hour ozone NAAQS by 
November 15, 2005.

Response: EPA disagrees with the 
comment and incorporates by reference 
the response found in section III. B. 
‘‘Comment on the Transportation 
Demand Model (TDM) Used in the 
plans’’ of the this document. 

E. Comment on the VMT Offset SIP 
Comment: We received a comment 

asserting that the SIP revisions are 
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deficient because they do not contain 
sufficient transportation control 
measures (TCMs) to offset growth in 
emissions from growth in vehicle miles 
traveled (VMT) or in trip numbers. The 
comment alleges that the Act requires 
that the SIP offset any growth in 
emissions due to growth in VMT or in 
trip numbers not a showing that overall 
motor vehicle emissions are expected to 
decline. 

Response: EPA disagrees with the 
comment and incorporates by reference 
the response found in section III. C. 
‘‘Comment on the VMT Offset SIP’’ of 
this document. 

F. Comment on the Contingency 
Measures Plans 

Comment 1: We received a comment 
asserting that EPA cannot approve the 
contingency measures which were 
identified in the SIP revisions to address 
the Washington area’s failure to attain 
by November 15, 1999. The comment 
claims that, because these measures in 
the plan required further action by the 
States, these contingency measures do 
not meet the CAA’s requirement that the 
measures take effect without further 
action by the State or EPA after the 
failure to attain. The comment also 
claims the contingency measures do not 
meet EPA’s own guidance which 
requires contingency measures to 
achieve reductions no later than the 
year after the one in which the failure 
is identified because these contingency 
measures identified by the SIP revision 
were not implemented until 5 to 6 years 
after the failure to attain. 

Response 1: EPA disagrees with the 
comment and incorporates by reference 
the response to the comment labeled 
‘‘comment 1’’ found in section III. D. 
‘‘Comment on the Contingency 
Measures Plans’’ of this document. 

Comment 2: We received a comment 
asserting that the contingency plan for 
2005 cannot rely on measures already 
adopted and in place or to be in place 
before the 2005 attainment and ROP 
deadline. The comment claims that the 
Act requires that contingency measures 
must be additional measures that will be 
triggered by the attainment or milestone 
failure, that is, the Act provision is 
prospective, not retrospective. 

Response 2: EPA disagrees with the 
comment and incorporates by reference 
the response to the comment labeled 
‘‘comment 2’’ found in section III. D. 
‘‘Comment on the Contingency 
Measures Plans’’ of this document. 

Comment 3: We received a comment 
that the Act requires a set of 
contingency measures to address any 
failure to meet ROP requirements for the 
2002–2005 period, that is separate from 

those required for failure to attain. The 
comment claims that the requirement 
for contingency measures to address 
post-1996 milestone failures is 
explicitly set out in the Act as an 
additional mandate in addition to the 
requirement for contingency measures 
to address attainment failures. The 
comment further claims that the 2005 
ROP deadline here could precede the 
attainment date if, in the case of an area 
which qualifies for one or both of the 1-
year attainment date extensions allowed 
by the Act. 

Response 3: EPA disagrees with the 
comment and incorporates by reference 
the response to the comment labeled 
‘‘comment 3’’ found in section III. D. 
‘‘Comment on the Contingency 
Measures Plans’’ of this document. 

Comment 4: We received a comment 
asserting that the contingency plan does 
not meet EPA’s guidance because the 
plan does not contain a commitment for 
timely adoption of additional measures 
if the 3 percent contingency plan is not 
adequate to correct a failure to attain or 
achieve an ROP milestone. 

Response 4: EPA disagrees with the 
comment and incorporates by reference 
the response to the comment labeled 
‘‘comment 4’’ found in section III. D. 
‘‘Comment on the Contingency 
Measures Plans’’ of this document. 

Comment 5: We received a comment 
asserting that the contingency plan must 
contain some NOX reductions since the 
ROP and attainment plans rely upon 
NOX reductions as well as VOC 
reductions. 

Response 5: EPA disagrees with the 
comment and incorporates by reference 
the response to the comment labeled 
‘‘comment 5’’ found in section III. D. 
‘‘Comment on the Contingency 
Measures Plans’’ of this document. 

Comment 6: We received a comment 
alleging that all of the emission 
reductions from the continency 
measures are not ‘‘surplus’’ because 
neither EPA nor the States have 
quantified the total VOC and NOX 
reductions needed to attain by 
November 15, 2005. The comment 
further claims that the use of a WOE 
approach in the modeled demonstration 
of attainment is incapable of identifying 
the precise level of emission reductions 
needed for attainment and thus does not 
support the a claim that there are 
‘‘surplus’’ reductions in the SIP that can 
be used for ‘‘contingency’’ purposes. 

Response 6: EPA disagrees with the 
comment and incorporates by reference 
the response to the comment labeled 
‘‘comment 6’’ found in section III. D. 
‘‘Comment on the Contingency 
Measures Plans’’ of this document.

Comment 7: We received a comment 
asserting that the SIP cannot rely on the 
reformulated gasoline program (RFG 
program) as a ‘‘contingency’’ measure to 
address the area’s failure to attain by 
1999, because the RFG program became 
mandated by the Act once the 
Washington area missed the 1999 
attainment deadline. The comment 
claims that contingency measures are 
measures in addition to those mandated 
by the Act. The comment also claims 
that RFG was never intended as a 
contingency measure and, thus, contrary 
to EPA’s assertion, it is hardly a 
‘‘penalty’’ to the nonattainment area to 
disallow contingency credit for a 
measure that was never intended as a 
contingency measure, and that was 
implemented at a time when the area 
was already years behind schedule in 
adopting adequate ROP and attainment 
plans. The comment further asserts that 
if the RFG program is a permissible 
contingency measure the agency’s 
guidance would obligate the states to 
‘‘backfill’’ the measure with one year 
assuring equivalent reductions and that 
the states have not done so. 

Response 7: EPA incorporates by 
reference the response to the comment 
labeled ‘‘comment 7’’ found in section 
III. D. ‘‘Comment on the Contingency 
Measures Plans’’ of this document. 

G. Comment on Protective Finding 
We also received comment adverse to 

issuing a protective finding in concert 
with a disapproval of the Maryland 
attainment plan. Because we are not 
issuing a protective finding in this final 
rule, we do not address this comment in 
this document. Our response to these 
comment adverse to issuing a protective 
finding are addressed in the final rule 
disapproving Maryland’s attainment 
plan with a protective finding that is 
published elsewhere in today’s Federal 
Register. 

V. Other Matters 
In 1995, Virginia adopted legislation 

that provides, subject to certain 
conditions, for an environmental 
assessment (audit) ‘‘privilege’’ for 
voluntary compliance evaluations 
performed by a regulated entity. The 
legislation further addresses the relative 
burden of proof for parties either 
asserting the privilege or seeking 
disclosure of documents for which the 
privilege is claimed. Virginia’s 
legislation also provides, subject to 
certain conditions, for a penalty waiver 
for violations of environmental laws 
when a regulated entity discovers such 
violations pursuant to a voluntary 
compliance evaluation and voluntarily 
discloses such violations to the 
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Commonwealth and takes prompt and 
appropriate measures to remedy the 
violations. Virginia’s Voluntary 
Environmental Assessment Privilege 
Law, Va. Code Sec. 10.1–1198, provides 
a privilege that protects from disclosure 
documents and information about the 
content of those documents that are the 
product of a voluntary environmental 
assessment. The Privilege Law does not 
extend to documents or information (1) 
that are generated or developed before 
the commencement of a voluntary 
environmental assessment; (2) that are 
prepared independently of the 
assessment process; (3) that demonstrate 
a clear, imminent and substantial 
danger to the public health or 
environment; or (4) that are required by 
law. 

On January 12, 1998, the 
Commonwealth of Virginia Office of the 
Attorney General provided a legal 
opinion that states that the Privilege 
law, Va. Code Sec. 10.1–1198, precludes 
granting a privilege to documents and 
information ‘‘required by law,’’ 
including documents and information 
‘‘required by Federal law to maintain 
program delegation, authorization or 
approval,’’ since Virginia must ‘‘enforce 
Federally authorized environmental 
programs in a manner that is no less 
stringent than their Federal 
counterparts. * * * ’’ The opinion 
concludes that ‘‘[r]egarding [section] 
10.1–1198, therefore, documents or 
other information needed for civil or 
criminal enforcement under one of these 
programs could not be privileged 
because such documents and 
information are essential to pursuing 
enforcement in a manner required by 
Federal law to maintain program 
delegation, authorization or approval.’’

Virginia’s Immunity law, Va. Code 
Sec. 10.1–1199, provides that ‘‘[t]o the 
extent consistent with requirements 
imposed by Federal law,’’ any person 
making a voluntary disclosure of 
information to a state agency regarding 
a violation of an environmental statute, 
regulation, permit, or administrative 
order is granted immunity from 
administrative or civil penalty. The 
Attorney General’s January 12, 1998 
opinion states that the quoted language 
renders this statute inapplicable to 
enforcement of any Federally authorized 
programs, since ‘‘no immunity could be 
afforded from administrative, civil, or 
criminal penalties because granting 
such immunity would not be consistent 
with Federal law, which is one of the 
criteria for immunity.’’

Therefore, EPA has determined that 
Virginia’s Privilege and Immunity 
statutes will not preclude the 
Commonwealth from enforcing its 

program consistent with the Federal 
requirements. In any event, because 
EPA has also determined that a state 
audit privilege and immunity law can 
affect only state enforcement and cannot 
have any impact on Federal 
enforcement authorities, EPA may at 
any time invoke its authority under the 
Clean Air Act, including, for example, 
sections 113, 167, 205, 211 or 213, to 
enforce the requirements or prohibitions 
of the state plan, independently of any 
state enforcement effort. In addition, 
citizen enforcement under section 304 
of the Clean Air Act is likewise 
unaffected by this, or any, state audit 
privilege or immunity law.

VI. Final Actions 

A. The District of Columbia—1996–1999 
ROP Plan 

EPA is approving as a revision to the 
District’s SIP the District of Columbia’s 
1996–1999 ROP plan SIP revision for 
the Washington area which was 
submitted on November 3, 1997, as 
supplemented on May 25, 1999. EPA is 
approving the 1999 MVEBs of 128.5 
tons per day of VOC and 196.4 tons per 
day of NOX established and identified in 
the Post 1996–1999 ROP plan. 

B. The District of Columbia—1990 Base 
Year Inventory Revisions 

EPA is approving as a revision to the 
District’s SIP the revision to the 1990 
Base Year Emissions Inventory 
submitted by the District of Columbia 
on September 5, 2003 as supplemented 
on February 25, 2004. 

C. The District of Columbia—Post 1999–
2005 Rate-of-Progress Plan and TCMs 

EPA is approving as a revision to the 
District’s SIP the District of Columbia’s 
post 1999–2005 ROP plan SIP revision 
for the Washington area which was 
submitted on September 5, 2003 as 
supplemented on February 25, 2004 and 
the TCMs in Appendix J of the February 
25, 2004 submittal. EPA is approving 
the 2002 MVEBs of 125.2 tons per day 
for VOC and 290.3 tons per day of NOX 
and the 2005 MVEBs of 97.4 tons per 
day for VOC and 234.7 tons per day of 
NOX established and identified in the 
Post 1999–2005 ROP Plan. 

D. The District of Columbia—VMT 
Offset SIP 

EPA is approving as a revision to the 
District’s SIP the District of Columbia 
VMT Offset SIP revision for the 
Washington area which was submitted 
on September 5, 2003, as supplemented 
on February 25, 2004. 

E. The District of Columbia—
Contingency Measure Plan 

EPA is approving as a revision to the 
District’s SIP the District of Columbia’s 
contingency measure plan SIP revision 
for the Washington area which was 
submitted on September 5, 2003, as 
supplemented on February 25, 2004. 

F. The District of Columbia—
Attainment Demonstration and Plan 

EPA is approving as a revision to the 
District’s SIP the modeled 
demonstration of attainment and 
adjunct WOE analyses that the 
Washington area will attain the 1-hour 
ozone NAAQS by November 15, 2005 
and the District’s 1-hour ozone 
attainment plan for the Washington area 
both of which were submitted on 
September 5, 2003 as supplemented on 
February 25, 2004. EPA is approving the 
2005 MVEBs of 97.4 tons per day for 
VOC and 234.7 tons per day of NOX 
established and identified in the 
attainment plan. 

G. Maryland—Post 1996–1999 Rate-of-
Progress Plan and TCMs 

EPA is approving as a revision to the 
State of Maryland’s SIP Maryland’s post 
1996–1999 ROP plan SIP revision for 
the Washington area which was 
submitted on December 24, 1997, as 
supplemented on May 20, 1999, and the 
TCMs in Appendix H of the May 20, 
1999 submittal. EPA is approving the 
1999 MVEBs of 128.5 tons per day of 
VOC and 196.4 tons per day of NOX 
established and identified in the Post 
1996–1999 ROP plan. 

H. Maryland—1990 Base Year Inventory 
Revisions 

EPA is approving as a revision to the 
State of Maryland’s SIP the revision to 
the 1990 Base Year Emissions Inventory 
submitted by Maryland on September 2, 
2003 as supplemented on February 24, 
2004. 

I. Maryland—Post 1999–2005 Rate-of-
Progress Plan and TCMs 

EPA is approving as a revision to the 
State of Maryland’s SIP Maryland’s post 
1999–2005 ROP plan SIP revision for 
the Washington area which was 
submitted on September 2, 2003 as 
supplemented on February 24, 2004 and 
the TCMs in Appendix J of the February 
24, 2004 submittal. EPA is approving 
the 2002 MVEBs of 125.2 tons per day 
for VOC and 290.3 tons per day of NOX 
and the 2005 MVEBs of 97.4 tons per 
day for VOC and 234.7 tons per day of 
NOX established and identified in the 
Post 1999–2005 ROP Plan. 
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J. Maryland—VMT Offset SIP 
EPA is approving as a revision to the 

State of Maryland’s SIP Maryland’s 
VMT Offset SIP revision for the 
Washington area which was submitted 
on September 2, 2003 as supplemented 
on February 24, 2004

K. Maryland—Contingency Measure 
Plan 

EPA is approving as a revision to the 
State of Maryland’s SIP Maryland’s 
contingency measure plan SIP revision 
for the Washington area which was 
submitted on September 3, 2003, as 
supplemented on February 24, 2004. 

L. Maryland—Modeled Demonstration 
of Attainment and Determination That 
Maryland’s Submitted SIP Contains 
Measures That Fully Satisfy the 
Emission Reduction Requirements 
Relevant to Attainment 

EPA is approving as a revision to the 
State of Maryland’s SIP the modeled 
demonstration of attainment and 
adjunct WOE analyses that the 
Washington area will attain the 1-hour 
ozone NAAQS by November 15, 2005, 
which was submitted on September 2, 
2003 as supplemented on February 24, 
2004. EPA is issuing a determination 
that Maryland’s submitted SIP for the 
Washington area contains adopted 
control measures that fully satisfy the 
emission reduction requirements 
relevant to attainment of the 1-hour 
ozone NAAQS in the Washington area 
by November 15, 2005.

M. Virginia—Post 1996–1999 Rate-of-
Progress Plan and TCMs 

EPA is approving as a revision to the 
Commonwealth of Virginia’s SIP 
Virginia’s post 1996–1999 ROP plan SIP 
revision for the Washington area which 
was submitted on December 29, 1997, as 
supplemented on May 25, 1999, and the 
TCMs in Appendix H of the May 25, 
1999 submittal. EPA is approving the 
1999 MVEBs of 128.5 tons per day of 
VOC and 196.4 tons per day of NOX 
established and identified in the Post 
1996–1999 ROP plan. 

N. Virginia—1990 Base Year Inventory 
Revisions 

EPA is approving as a revision to the 
Commonwealth of Virginia’s SIP 
Virginia’s revision to the 1990 Base Year 
Emissions Inventory which was 
submitted on August 19, 2003 as 
supplemented on February 25, 2004. 

O. Virginia—Post 1999–2005 Rate-of-
Progress Plan and TCMs 

EPA is approving as a revision to the 
Commonwealth of Virginia’s SIP 
Virginia’s post 1999–2005 ROP plan SIP 

revision for the Washington area which 
was submitted on August 19, 2003 as 
supplemented on February 25, 2004 and 
the TCMs in Appendix J of the February 
25, 2004 submittal. EPA is approving 
the 2002 MVEBs of 125.2 tons per day 
for VOC and 290.3 tons per day of NOX 
and the 2005 MVEBs of 97.4 tons per 
day for VOC and 234.7 tons per day of 
NOX established and identified in the 
Post 1999–2005 ROP Plan. 

P. Virginia—VMT Offset SIP 
EPA is approving as a revision to the 

Commonwealth of Virginia’s SIP 
Virginia’s VMT Offset SIP revision for 
the Washington area which was 
submitted on August 19, 2003, as 
supplemented on February 25, 2004. 

Q. Virginia—Contingency Measure Plan 
EPA is approving as a revision to the 

Commonwealth of Virginia’s SIP 
Virginia’s contingency measure plan SIP 
revision for the Washington area which 
was submitted on August 19, 2003, as 
supplemented on February 25, 2004. 

R. Virginia—Attainment Demonstration 
and Plan 

EPA is approving as a revision to the 
Commonwealth of Virginia’s SIP the 
modeled demonstration of attainment 
and adjunct WOE analyses that the 
Washington area will attain the 1-hour 
ozone NAAQS by November 15, 2005 
and Virginia’s SIP Virginia’s 1-hour 
ozone attainment plan for the 
Washington area both of which were 
submitted on August 19, 2003 as 
supplemented on February 25, 2004. 
EPA is approving the 2005 MVEBs of 
97.4 tons per day for VOC and 234.7 
tons per day of NOX established and 
identified in the attainment plan. 

VII. Statutory and Executive Order 
Reviews 

A. General Requirements 
Under Executive Order 12866 (58 FR 

51735, October 4, 1993), this action is 
not a ‘‘significant regulatory action’’ and 
therefore is not subject to review by the 
Office of Management and Budget. For 
this reason, this action is also not 
subject to Executive Order 13211, 
‘‘Actions Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use’’ (66 FR 28355, May 
22, 2001). This action merely approves 
state law as meeting Federal 
requirements and imposes no additional 
requirements beyond those imposed by 
state law. Accordingly, the 
Administrator certifies that this rule 
will not have a significant economic 
impact on a substantial number of small 
entities under the Regulatory Flexibility 
Act (5 U.S.C. 601 et seq.). Because this 

rule approves pre-existing requirements 
under state law and does not impose 
any additional enforceable duty beyond 
that required by state law, it does not 
contain any unfunded mandate or 
significantly or uniquely affect small 
governments, as described in the 
Unfunded Mandates Reform Act of 1995 
(Pub. L. 104–4). This rule also does not 
have tribal implications because it will 
not have a substantial direct effect on 
one or more Indian tribes, on the 
relationship between the Federal 
Government and Indian tribes, or on the 
distribution of power and 
responsibilities between the Federal 
Government and Indian tribes, as 
specified by Executive Order 13175 (65 
FR 67249, November 9, 2000). This 
action also does not have Federalism 
implications because it does not have 
substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132 (64 FR 43255, 
August 10, 1999). This action merely 
approves a state rule implementing a 
Federal requirement, and does not alter 
the relationship or the distribution of 
power and responsibilities established 
in the Clean Air Act. This rule also is 
not subject to Executive Order 13045 
‘‘Protection of Children from 
Environmental Health Risks and Safety 
Risks’’ (62 FR 19885, April 23, 1997), 
because it is not economically 
significant.

In reviewing SIP submissions, EPA’s 
role is to approve state choices, 
provided that they meet the criteria of 
the Clean Air Act. In this context, in the 
absence of a prior existing requirement 
for the State to use voluntary consensus 
standards (VCS), EPA has no authority 
to disapprove a SIP submission for 
failure to use VCS. It would thus be 
inconsistent with applicable law for 
EPA, when it reviews a SIP submission, 
to use VCS in place of a SIP submission 
that otherwise satisfies the provisions of 
the Clean Air Act. Thus, the 
requirements of section 12(d) of the 
National Technology Transfer and 
Advancement Act of 1995 (15 U.S.C. 
272 note) do not apply. This rule does 
not impose an information collection 
burden under the provisions of the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.). 

B. Submission to Congress and the 
Comptroller General 

The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
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that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. This rule is not a 
‘‘major rule’’ as defined by 5 U.S.C. 
804(2). 

C. Petitions for Judicial Review 
Under section 307(b)(1) of the Clean 

Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by July 12, 2005. 
Filing a petition for reconsideration by 
the Administrator of this final rule does 
not affect the finality of this rule for the 
purposes of judicial review nor does it 
extend the time within which a petition 
for judicial review may be filed, and 
shall not postpone the effectiveness of 

such rule or action. This action to 
approve the District’s and Virginia’s 
base year inventory revision, ROP, VMT 
Offset, contingency measure and 
attainment plans, MVEBs and TCMs, 
Maryland’s base year inventory revision, 
TCMs, and ROP, VMT Offset and 
contingency measure plan, and 
Maryland’s modeled demonstration of 
attainment and demonstration that its 
submitted SIP for the Washington area 
contains adopted control measures that 
fully satisfy the emissions reductions 
requirements relevant to attainment of 
the 1-hour ozone NAAQS may not be 
challenged later in proceedings to 
enforce its requirements. (See section 
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air 
pollution control, Intergovernmental 
relations, Nitrogen dioxide, Ozone, 
Volatile organic compounds.

Dated: May 3, 2005. 
Donald S. Welsh, 
Regional Administrator, Region III.

� 40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

� 1. The authority citation for part 52 
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart J—District of Columbia

� 2. In § 52.470, the table in paragraph (e) 
is amended by adding at the end of the 
table, the entries for 1996–1999 Rate-of-
Progress Plan, 1990 Base Year Inventory 
Revisions, Post 1999–2005 Rate-of-
Progress Plan and Transportation 
Control Measures (TCMs) in Appendix J, 
VMT Offset SIP, Contingency Measure 
Plan and 1-hour Ozone Modeled 
Demonstration of Attainment and 
Attainment Plan to read as follows:

§ 52.470 Identification of plan.

* * * * *
(e) * * *

Name of non-regulatory SIP 
revision 

Applicable geographic or non-
attainment area 

State submittal 
date EPA approval date Additional explanation 

* * * * * * * 
1996–1999 Rate-of-Progress 

plan SIP.
Washington 1-hour ozone 

nonattainment.
11/3/1997, 
5/25/1999 

5/13/05 ...................................
[Insert page number where 

the document begins].

1999 motor vehicle emissions 
budgets of 128.5 tons per 
day (tpy) of VOC and 196.4 
tpy of NOX. 

1990 Base Year inventory Re-
visions,.

Washington 1-hour ozone 
nonattainment area.

9/5/2003, 
2/25/2004

5/13/05 ...................................
[Insert page number where 

the document begins].
1999–2005 Rate-of-Progress 

Plan SIP Revision and the 
Transportation Control 
Measures (TCMs) in Appen-
dix J.

Washington 1-hour ozone 
nonattainment area.

9/5/2003, 
2/25/2004

5/13/05 ...................................
[Insert page number where 

the document begins].

Only the TCMs in Appendix J 
of the 2/25/2004 revision, 
2002 motor vehicle emis-
sions budgets (MVEBs) of 
125.2 tons per day (tpy) for 
VOC and 290.3 tpy of NOX, 
and, 2005 MvEBs of 97.4 
tpy for VOC and 234.7 tpy 
of NOX. 

VMT Offset SIP Revision ........ Washington 1-hour ozone 
nonattainment area.

9/5/2003, 
2/25/2004

5/13/05 ...................................
[Insert page number where 

the document begins].
Contingency Measure Plan .... Washington 1-hour ozone 

nonattainment area.
9/5/2003, 
2/25/2004

5/13/05 ...................................
[Insert page number where 

the document begins].
1-hour Ozone Modeled Dem-

onstration of Attainment and 
Attainment Plan.

Washington 1-hour ozone 
nonattainment area.

9/5/2003, 
2/25/2004

5/13/05 ...................................
[Insert page number where 

the document begins].

2005 motor vehicle emissions 
budgets of 97.4 tons per 
day (tpy) for VOC and 
234.7 tpy of NOX. 

Subpart V—Maryland

� 3. In § 52.1070, the table in paragraph 
(e) is amended by adding at the end of 
the table, the entries for 1996–1999 Rate-
of-Progress Plan and Transportation 

Control Measures (TCMs) in Appendix 
H, 1990 Base Year Inventory Revisions, 
Post 1999–2005 Rate-of-Progress Plan 
and Transportation Control Measures 
(TCMs) in Appendix J, VMT Offset SIP, 
Contingency Measure Plan and Modeled 

Demonstration of Attainment to read as 
follows:

§ 52.1070 Identification of plan.

* * * * *
(e)* * *
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Name of non-regulatory SIP 
revision 

Applicable geographic or non-
attainment area 

State submittal 
date EPA approval date Additional explanation 

* * * * * * * 
1996–1999 Rate-of-Progress 

Plan SIP and the Transpor-
tation Control Measures 
(TCMs) in Appendix H.

Washington DC 1-hour ozone 
nonattainment area.

12/20/1997, 
5/20/1999

5/13/05 ...................................
[Insert page number where 

the document begins].

Only the TCMs in Appendix H 
of the 5/20/1999 revision, 
1999 motor vehicle emis-
sions budgets of 128.5 tons 
per day (tpy) of VOC and 
196.4 tpy of NOX. 

1990 Base Year Inventory 
Revisions.

Washington DC 1-hour ozone 
nonattainment area.

9/2/2003, 
2/24/2004

5/13/05 ...................................
[Insert page number where 

the document begins].
1999–2005 Rate-of-Progress 

Plan SIP Revision and the 
Transportation Control 
Measures (TCMs) in Ap-
pendix J.

Washington DC 1-hour ozone 
nonattainment area.

9/2/2003, 
2/24/2004 

5/13/05 ...................................
[Insert page number where 

the document begins].

Only the TCMs in Appendix J 
of the 2/24/2004 revision, 
2002 motor vehicle emis-
sions budgets (MVEBs) of 
125.2 tons per day (tpy) for 
VOC and 290.3 tpy of NOX, 
and, 2005 MVEBs of 97.4 
tpy for VOC and 234.7 tpy 
of NOX. 

VMT Offset SIP Revision ....... Washington DC 1-hour ozone 
nonattainment area.

9/2/2003, 
2/24/2004 

5/13/05 ...................................
[Insert page number where 

the document begins].
Contingency Measure Plan .... Washington, DC Area ............ 9/2/2003, 

2/24/2004
5/13/05 ...................................
[Insert page number where 

the document begins].
1-hour Ozone Modeled Dem-

onstration of Attainment.
Washington DC 1-hour ozone 

nonattainment area.
9/2/2003, 
2/24/2004

5/13/05 ...................................
[Insert page number where 

the document begins].

� 4. Section 52.1073 is revised by adding 
paragraph (f) to read as follows:

§ 52.1073 Approval status.

* * * * *
(f) EPA is issuing a determination that 

Maryland’s submitted SIP for the 
Washington area contains adopted 
control measures that fully satisfy the 
emission reduction requirements 
relevant to attainment of the 1-hour 

ozone NAAQS in the Washington area 
by November 15, 2005.

Subpart VV—Virginia

� 5. In § 52.2420, the table in paragraph 
(e) is amended by adding at the end of 
the table, the entries for 1996–1999 ROP 
Plan and Transportation Control 
Measures (TCMs) in Appendix H, 1990 
Base Year Inventory Revisions, Post 

1999–2005 Rate-of-Progress Plan and 
Transportation Control Measures (TCMs) 
in Appendix J, VMT Offset SIP, 
Contingency Measure Plan and 1-hour 
Ozone Modeled Demonstration of 
Attainment and Attainment Plan to read 
as follows:

§ 52.2420 Identification of plan.

* * * * *
(e)* * *

Name of non-regulatory SIP 
revision 

Applicable geographic or non-
attainment area 

State submittal 
date EPA approval date Additional explanation 

* * * * * * * 
1996–1999 Rate-of-Progress 

Plan SIP and the Transpor-
tation Control Measures 
(TCMs) in Appendix H.

Washington 1-hour ozone 
nonattainment area.

12/29/2003, 
5/25/1999 

5/13/05 ...................................
[Insert page number where 

the document begins].

Only the TCMs in Appendix H 
of the 5/25/1999 revision, 
1999 motor vehicle emis-
sions budgets of 128.5 tons 
per day (tpy) of VOC and 
196.4 tpy of NOX. 

1990 Base Year Inventory Re-
visions.

Washington 1-hour ozone 
nonattainment area.

8/19/2003, 
2/25/2004

5/13/05 ...................................
[Insert page number where 

the document begins].
1999–2005 Rate-of-Progress 

Plan SIP Revision and the 
Transportation Control 
Measures (TCMs) in Appen-
dix J.

Washington 1-hour ozone 
nonattainment area.

8/19/2003, 
2/25/2004

5/13/05 ...................................
[Insert page number where 

the document begins].

Only the TCMs in Appendix J 
of the 2/25/2004 the revi-
sion, 2002 motor vehicle 
emissions budgets 
(MVEBs) of 125.2 tons per 
day (tpy) for VOC and 
290.3 tpy of NOX, and, 
2005 MVEBs of 97.4 tpy for 
VOC and 234.7 tpy of NOX. 

VMT Offset SIP Revision ........ Washington 1-hour ozone 
nonattainment area.

8/19/2003, 
2/25/2004

5/13/05 ...................................
[Insert page number where 

the document begins].
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Name of non-regulatory SIP 
revision 

Applicable geographic or non-
attainment area 

State submittal 
date EPA approval date Additional explanation 

Contingency Measure Plan .... Washington 1-hour ozone 
nonattainment area.

8/19/2003, 
2/25/2004

5/13/05 ...................................
[Insert page number where 

the document begins].
1-hour Ozone Modeled Dem-

onstration of Attainment and 
Attainment Plan.

Washington 1-hour ozone 
nonattainment area.

8/19/2003, 
2/25/2004 

5/13/05 ...................................
[Insert page number where 

the document begins].

2005 motor vehicle emissions 
budgets of 97.4 tons per 
day (tpy) for VOC and 
234.7 tpy of NOX. 

[FR Doc. 05–9401 Filed 5–12–05; 8:45 am] 
BILLING CODE 6560–50–P

ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 52 

[RME No. R03–OAR–2004–DC–0010; FRL–
7910–4] 

Approval and Promulgation of Air 
Quality Implementation Plans; 
Maryland; Metropolitan Washington 
DC 1-Hour Ozone Attainment 
Demonstration Plans

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is disapproving a State 
Implementation Plan (SIP) revision 
submitted by the State of Maryland, and 
is issuing a protective finding for that 
plan pursuant to EPA’s transportation 
conformity rule. The intended effect of 
this action is to disapprove Maryland’s 
attainment plan for the Metropolitan 
Washington, DC severe 1-hour ozone 
nonattainment area (the Washington 
area) and to issue a protective finding 
which allows the motor vehicle 
emissions budgets identified in that 
plan to be used in future conformity 
determinations. This action allows 
transportation planning activities, 
including conformity analyses and 
determinations, to continue normally 
until such time as highway sanctions 
would be imposed pursuant to the Clean 
Air Act (the CAA or the Act) and EPA’s 
order of sanctions rule.
DATES: Effective Date: This final rule is 
effective on June 13, 2005.
ADDRESSES: EPA has established a 
docket for this action under Regional 
Material in EDocket (RME) ID Number 
R03–OAR–2004–DC–0010. All 
documents in the docket are listed in 
the RME index at http://
www.docket.epa.gov/rmepub/. Once in 
the system, select ‘‘quick search,’’ then 
key in the appropriate RME 
identification number. Although listed 
in the electronic docket, some 
information is not publicly available, 

i.e., confidential business information 
(CBI) or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available either electronically in RME or 
in hard copy for public inspection 
during normal business hours at the Air 
Protection Division, U.S. Environmental 
Protection Agency, Region III, 1650 
Arch Street, Philadelphia, Pennsylvania 
19103. Copies of the State submittal are 
available at the Maryland Department of 
the Environment, 1800 Washington 
Boulevard, Suite 705, Baltimore, 
Maryland 21230.
FOR FURTHER INFORMATION CONTACT: 
Christopher Cripps, (215) 814–2179, or 
by e-mail at cripps.christopher@epa.gov.
SUPPLEMENTARY INFORMATION: In this 
document any reference to ‘‘we’’ and 
‘‘our’’ means EPA and EPA’s, 
respectively. 

I. Background 

A. Summary 

On February 9, 2005, (70 FR 6796), 
EPA published a notice of proposed 
rulemaking (NPR) for the State of 
Maryland. In our February 9, 2005, NPR, 
we proposed approval of an attainment 
plan SIP revision submitted by the State 
of Maryland for the Washington area 
contingent upon the State submitting an 
approvable SIP revision for certain 
penalty fees, required by the Act, prior 
to the time EPA issued a final rule on 
Maryland’s attainment plan. In the 
alternative, EPA proposed to disapprove 
the attainment plan SIP revision 
submitted by the State of Maryland for 
the Washington area and to issue a 
protective finding for the attainment 
plan which would allow the use of the 
motor vehicle emissions budgets (the 
MVEBs) identified in the attainment 
plan SIP to be used for demonstrating 
conformity. 

In the February 9, 2005, NPR, we also 
proposed to approve attainment plan 
SIP revisions for the Washington area 
submitted by the Commonwealth of 
Virginia and the District of Columbia 

(the District). EPA has taken final action 
on the District’s and Virginia’s 
attainment plans in a separate final rule 
which is published elsewhere in today’s 
Federal Register. In that same final rule 
approving the District’s and Virginia’s 
attainment plan for the Washington 
area, we determine that the attainment 
plan for Maryland contains adopted 
control measures that fully satisfy the 
emission reduction requirement 
relevant to attainment of the 1-hour 
ozone National Ambient Air Quality 
Standard (NAAQS). 

B. Relationship to Past SIP Revisions 
and Litigation 

1. Prior SIP Revisions 

On April 29, 1998, Maryland 
submitted an attainment plan for the 
Washington area and supplemented 
those submittals on August 17, 1998, 
February 14, 2000 and March 31, 2000. 
The April 29, 1998, August 17, 1998, 
February 14, 2000 SIP revisions 
cumulatively constituted the attainment 
plan for the Washington area which, at 
the time, was classified as a serious 
nonattainment area for the 1-hour ozone 
NAAQS. In the aggregate, these 
attainment plans consisted of a 
photochemical modeling demonstration 
and adjunct weight of evidence analyses 
to demonstrate attainment of the ozone 
NAAQS, projected emissions 
inventories showing that Maryland had 
adopted sufficient measures to support 
the demonstration of attainment, 
attainment year MVEBs, and a 
commitment to conduct and submit a 
mid-course review to EPA by a date 
certain. The March 31, 2000 SIP 
revision consisted of a commitment to 
revise the mobile vehicle emissions 
budgets one-year after EPA released the 
MOBILE6 model and MVEBs for years 
after 2005 (outyear budgets). These 
attainment plans were submitted to 
demonstrate that the Washington area 
would attain the 1-hour ozone NAAQS 
by no later than November 15, 2005. 
Hereafter these revisions will be called 
the ‘‘pre-2001 SIP revisions’’ attainment 
plan.’’ These are those SIP revisions 
listed in Table 2 of a January 3, 2001 
final rule (66 FR at 586) and those listed 
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