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To Whom It May Concern:

The following comments are provided by the Florida Department of Environmental Protection
(FDEP) in response to the Advance Notice of Proposed Rulemaking (ANPR) on the Clean Water
Act (CWA) Regulatory Definition of “Waters of the United States” published in the Federal
Register at Vol. 68, No. 10, pages 1991-1998, on January 15, 2003.

First, we appreciate the opportunity to comment. As will be discussed below, vitally important
isolated wetlands in Florida' s panhandle will be at risk if the CWA jurisdiction of isolated waters
is significantly narrowed under the proposed rulemaking. Our comments will attempt to describe
the magnitude and consequences of that potential impact in Florida. Asrequested in the ANPR,
we will also attempt to describe potential factors that could provide a basis for determining CWA
jurisdiction in isolated, intrastate, non-navigable waters, and will provide a recommendation on
whether the proposed regulations should define “isolated waters,” including the factors for such
definition.

Potential | mpact under CWA Section 404 and 402 programs

In the current rulemaking proposal EPA appears to have taken a broad interpretation of the U.S.
Supreme Court in Solid Waste Agency of Northern Cook County v. U.S. Army Cor ps of
Engineers, 531 U.S 159 (2001) (SWANCC). A different approach, which would reduce the
acreage of isolated wetlands and other surface waters removed from federal jurisdiction would be
to focus the rulemaking on the narrow jurisdictional issue actually addressed in the SWANCC
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decision—that is, to define by rule that the Migratory Bird Rule (MBR) cannot be used as the
only basis for asserting that isolated wetlands have a nexus to other Waters of the United States.

In any event, any proposed revision to the CWA rules that would reduce regulatory jurisdiction
over isolated wetlands could adversely affect both federal and state protection of such wetlands.
Obvioudly, states that lack their own state authority to protect isolated wetlands would be most
directly adversely affected. Even the few states that have their own wetlands program may be
adversely affected, depending on how those states derive and define their jurisdiction over
wetlands in general, and isolated wetlands in particular. The basis to regulate wetlands in most
states, including those with their own program, is derived from the federal program. Foridais
one of very few states that not only has independent State laws and regulations to regulate
wetlands, but that also defines the wetlands subject to State regulation based on our own wetland
delineation methodology. However, even Florida's program would not be immune to a change in
the federal regulation of isolated wetlands, as discussed below.

In the short term, the SWANCC decision is expected to have only minimal adverse affect in the
regulation of isolated wetlands throughout peninsular Florida, which comprises 52.5 of Florida's
67 counties. Those counties are within the geographic limits of the Suwannee River, St. Johns
River, Southwest Florida, and South Florida Water Management Districts. Within those water
management districts, Florida implements a comprehensive environmental resource permitting
(ERP) program under independent state authority contained in Part IV of Chapter 373 of the
Florida Statutes. Issuance of an ERP constitutes a water quality certification or waiver thereto
under section 401 of the CWA, 33 U.S.C. 1341, and afinding of consistency under Florida
Coastal Zone Management Program under Section 307 (Coastal Zone Management Act). The
ERP program isimplemented jointly by the FDEP, the above four water management districts,
and one delegated local government (Broward County) under Operating Agreements that divide
responsibilities for permitting, compliance, and enforcement. The ERP program, together with a
former Management and Storage of Surface Waters (M SSW) program, which also was
authorized under of Part IV of Chapter 373 of the Florida Statutes, has regulated surface water
management, dredging, and filling activities in isolated wetlands since 1987. Asaresult, with the
exception of certain agricultural activities that are exempt from state regulation under Section
373.406 of the Florida Statutes, most dredging and filling (including discharges under the Section
404 program) in isolated wetlands throughout peninsular Florida are regulated under the
independent state authority of the ERP program and would not, at this time, be affected by
changes to the CWA under the proposed rulemaking.

However, the ERP program is not in effect in the 14.5 counties within the geographic limits of the
Northwest Florida Water Management District (NWFWMD) in Florida's panhandle. In that
region, the FDEP implements a more limited wetland resource permitting (WRP) program under
Section 373.4145 of the Florida Statutes. In addition, the NWFRWMD implements a limited
surface water management program, also under Part IV of Chapter 373, F.S., that regulates
agriculture, silviculture, and dam safety activities. The WRP program only regulates dredging and
filling in natural lakes of more than 10 acres in size and tidal and freshwater wetlands and other
surface waters to their landward extent (as defined by Chapter 62-340 of the Florida
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Administrative Code) that are connected (by one or more natural or artificial waters) to other
bays, bayous, streams, rivers, lakes, estuaries, or the Gulf of Mexico. It does not regulate
dredging or filling in isolated wetlands. However, the ateration of isolated wetlands for non-
exempt agriculture and silviculture activities is regulated by the NWFWMD under Part 1V of
Chapter 373, F.S.

I ssuance of a WRP also constitutes awater quality certification or waiver thereto under section
401 of the CWA, 33 U.S.C. 1341, and afinding of consistency under the Florida Coastal Zone
Management Program under Section 307 (Coastal Zone Management Act). However, because
the WRP does not regulate activities in isolated wetlands, Florida has waived water quality
certification for dredging and filling in isolated wetlands in Florida' s panhandle. At thistime,
dredging and filling in the isolated wetlands in Florida' s panhandle are regulated only by the
USACE, by two local governments (Leon and Escambia Counties) that have adopted isolated
wetlands protection ordinances, and by the NWFWMD solely for non-exempt agriculture and
silviculture activities. Asaresult, any decision to further reduce the regulatory authority of the
USACE inisolated wetlands from that which existed prior to the SWANCC decision has
significant potential to reduce the protection of water resources in Florida' s panhandle.

We have attempted to quantify the potential effect of reducing the regulation of isolated wetlands
in Florida s panhandle through analyses of both Gl S-based information and case studies.

GIS Analyses

Staff performed Geographic Information System (GIS) analyses to estimate the acreage of
isolated wetlands within the geographic area of the NWFWMD, as well as the acreage of
“adjacent” wetlands. This study area encompassed the following counties: Escambia, Santa Rosa,
Okaloosa, Walton, Holmes, Bay, Jackson, Gadsden, Calhoun, Liberty, Gulf, Franklin, Wakulla,
Leon, and parts of western Jefferson. To estimate the area and extent of isolated wetlands within
the study area, the acreage of “connected” waters was subtracted from the acreage of total
wetlands using data from the National Hydrography Dataset (NHD — 1:100,000, latest version),
Digital Line Graphs (DLG — 1:24,000), and the National Wetlands Inventory (NWI — 1:24,000)
data sets. Attachment 1 contains further description of the methodology.

Based on that methodology, the total wetland acreage and isolated wetland acreage within the
study area are as follows:

Wetlandsin Northwest Florida
Wetland System Acres Number of “ Individual Wetlands’
Estuarine 155,632 3,566
Lacustrine 43,278 388
Marine 8,406 52
Palustrine 2,126,341 81,899
Riverine 13,369 467
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| Total | 2,347,026 | 86,372
| solated wetlandsin Northwest Florida
Wetland System Acres Number of “Individual Wetlands’
Estuarine 4,116 497
Lacustrine 6,219 202
Marine 0 0
Palustrine 796,064 60,173
Riverine 329 148
Total 806,728 61,020

From the above, it is estimated that approximately 61,020 individual isolated wetlands exist in the
NWFWMD, encompassing approximately 806,728 acres, based on a 1:100,000 Gl S-based
mapping analyses using the above data sets. This represents approximately 34.3 percent of the
total wetland acreage that is estimated to exist within the NWFWMD, but 70.6 percent of the
total number of wetlandsin that area.

To determine how many of those isolated wetlands are on lands zoned for agriculture and other
land uses, the isolated palustrine wetlands from the above data sets were intersected with 1995
land use data (1:24,000) from the NWFWMD, as summarized below.

Selected Land Cover Types Containing I solated Wetlandsin
Northwest Florida

Level 1 Acres
Unclassified 18,136
Urban and built-up 14,045
Agriculture 18,069
Rangeland 19,160
Upland Forests 343,855
Water 17,465
Wetlands 361,896
Barren Lands 831
Transportation 2,607

Total 796,064

From the above, agriculture lands containing isolated wetlands comprise only about 2.3% of all
the land use types, while forestry lands comprise 43.2% of the land uses.

In addition to the above, analyses were performed to determine the approximate acreage of “non-
adjacent, isolated” wetlands in the NWFRWMD. Thisis based on the assumption that waters of
the United States include all wetlands (isolated or not) that are “adjacent” to waters of the United
States. Two different levels of “adjacency” were considered. The first included isolated wetlands
within a 200 foot buffer, which corresponds to the methodology currently used by the
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Jacksonville office of the Corps of Engineers, which currently identifies “ adjacent wetlands’ as
those that are located within approximately 200 feet of awater of the United States, excluding
those waters of the United States that are themselves wetlands. The second was a 1,000 foot
buffer, which was recommended for consideration by the Association of State Wetland Managers.
For purposes of our analyses, the approximate acreage of “non-adjacent, isolated” wetlands in the
NWFWMD was derived by subtracting the acreage of wetlands within both a 200 foot buffer and
a 1000 foot buffer from the acreage of total wetlands, as summarized below.

Non-adjacent, I solated Wetlandsin
Northwest Florida using a 200 ft. Buffer
Wetland System Acres Number of “Individual
Wetlands’

Estuarine 1,043 242
Lacustrine 5,047 165
Marine 0 0
Palustrine 297,705 41,375
Riverine 128 57

Total 303,923 41,839

Thus, approximately 41,839 individual isolated wetlands, totaling approximately 303,923 acres,
appear to not be subject to post-SWANCC federal dredge and fill jurisdiction under the current
CWA definition of wetlands, with the 200 foot buffer. These 303,923 acres are not being
regulated by either the State of Florida or the U.S. Army Corps of Engineers at this time.

Thiswould be reduced to 28,279 individual isolated wetlands encompassing approximately
206,359 acres, using a buffer zone of 1,000 feet, should the CWA rules be amended to alow such
a definition of waters adjacent to Waters of the United States to be used by the Section 404 and
402 regulatory agencies.

Non-adjacent, I solated Wetlandsin

Northwest Florida using a 1000 ft. Buffer

Wetland System Acres Number of “Individual

Wetlands’

Estuarine 223 91

Lacustrine 3,915 123

Marine 0 0

Palustrine 202,108 28,022

Riverine 113 43
Total 206,359 28,279

Case Study Analyses

Staff also reviewed the potential changes in jurisdiction that may result from the proposed
rulemaking based on two case studies as outlined in Attachment 2. These case studies are based
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on actual state and federal site inspections at the proposed Panama City Airport and the PCS
Phosphate mine.

CWA Section 404 Implications

From the above, it is estimated that 34.3 percent (806,728 acres) of the total wetlands in Florida's
panhandle are isolated and at risk if the CWA rules are revised to exempt all non-adjacent isolated
wetlands from CWA regulation at thistime. This estimated figure is reduced to 12.9 percent
(303,923 acres) if jurisdiction allows for a 200 feet buffer, although the case studies suggest that
actual acreage may be higher. Unfortunately, it is not possible to precisely determine how many
of these wetlands might have been claimed as waters of the United States based solely on the
Migratory Bird Rule (MBR). Thereforeit is not possible to estimate how many of those 303,923
acres of non-adjacent or 806,728 total acres of isolated wetlands would be at risk if the rule is
amended solely to exempt from regulation those isolated wetlands that could be determined to be
waters of the United States as aresult of the MBR.

Because Florida s WRP program does not regulate isolated wetlands in the panhandle, the Corps
404 regulatory program plays a vitally important role in regulating adverse impacts to the isolated
wetlands in Florida's panhandle, and the functions those wetlands provide. Ephemeral wetlands
provide essential habitat for numerous species of fish and wildlife, many of which are specially
adapted to take advantage of the seasonal wet-dry regimes of these habitats. Many species feed in
ephemeral wetlands and use these areas for their migratory and, in the case of some species such
as frogs, breeding habitat. Those functions include:

. Breeding, feeding, and nursery habitat for many invertebrate and vertebrate species,
including frogs and other amphibians that form the lower rungs of the food chain for
higher consumers. Such higher consumers include numerous waterfowl species, other
migratory birds, and humans. As many isolated wetlands cycle through periods of dry
conditions following wetter conditions, they concentrate fish and other aquatic wildlife.
These concentrated food sources are critical to providing sustenance for many higher level
consumers, such as wood storks and ibis.

. Drinking water sources, for many species such as the endangered wood stork, the
threatened black bear, the threatened Florida sandhill crane, severa species listed as
Species of Special Concern by the State of Florida, including Sherman’s fox squirrel, little
blue heron, snowy egret, tricolored heron, limpkin, American alligator, gopher frog, and
other species such as the round-tailed muskrat, river otter, and bobcat.

. Shelter, resting, and feeding habitat for threatened and endangered species such as the
endangered wood stork, the threatened Florida sandhill crane, and several species listed as
Species of Special Concern by the State of Florida including the roseate spoonbill, little
blue heron, snowy egret, tricolored heron, and limpkin. Thisincludes interdunal isolated
wetlands, which provide critically important and rare drinking and bathing habitat, along
parts of Florida s shoreline, for rails and other shorebirds.

. Providing for the collection and storage of surface waters, which, in turn, ameliorates
rapid overland flows following storm events, thereby reducing the potential for flooding of
properties both within Florida, as well asin Alabama and Georgia.
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. Recreational opportunities for birders, hunters, and other persons who enjoy nature.
. Groundwater recharge, particularly in Karst-sensitive areas.

A list of mammals, birds, reptiles, amphibians, fishes, and listed species that use depressional
herbaceous wetlands of South Peninsular Florida is provided in Attachment 3 as an example of the
variety of species that also can be expected to use the isolated wetlands in north Florida.

Alternatives

The ANPR summarizes the potential for other federal programsto continue to provide protection
to waters that would no longer be jurisdictional under the CWA following SWANCC. These
include many Farm Bill programs such as Conservation Reserve, Wetlands Reserve, and
Swampbuster. We have consulted with the Natural Resource Conservation Service, Florida's
Department of Agriculture, and the Northwest Florida Water Management District to determine
the extent to which such programs currently provide incentives to protect isolated wetlands in
Florida's panhandle.

First, while approximately 70,000 acres of contiguous and isolated wetlands are enrolled under
the Wetland Reserve Program in Florida, no acres are enrolled under that program in the
panhandle. There have been 86,870 acres of wetlands enrolled in Florida under the Conservation
Reserve Program (CRP) since 1986, of which atotal of 653.3 acres are wetlands. Of those
wetland acres, CRP has enrolled wetlands in only three panhandle counties—Holmes (134.5
acres), Jackson (442.5 acres), and Washington (34.8 acres), totaling 611.8 acres, or 0.02 percent
of the total estimated wetland acreage in the panhandle. Unfortunately, the datais not broken
down enough by the U.S.D.A. to determine how many of those 611.8 acres consist of isolated
wetlands. However, from the analyses described above, the acreage of isolated wetlands on
agriculture land and rangeland comprises only about 4.7 percent of the acreage of isolated
wetlands on all land uses within the NWFWMD. |In generd, therefore, while the Farm Bill
programs certainly provide incentives and Best Management Practice guidance that have the
potential to protect isolated wetlands, it appears that the Farm Bill programs are playing only a
very small role protecting wetlands in Florida's panhandle. Therefore, these programs do not
appear likely to play a significant role in protecting isolated wetlands that may no longer be
subject to permitting jurisdiction under the Section 404 program.

The ANPR also discusses the role of States in protecting waters not addressed by Federal law.
As described in the introduction to our comments, Florida' s laws and rules already regulate
dredging and filling in the isolated wetlands throughout peninsular Florida, but not in the
panhandle. 1n accordance with Section 373.4145 of the Florida Statutes, the existing, limited,
wetland resource program in the panhandle is currently scheduled to sunset on July 1, 2003,
however, legislation is pending that would extend this date. The state of Floridais actively
pursuing rulemaking to extend the ERP program into the panhandle by that date, subject to
legidative funding. |f a comprehensive ERP program isimplemented, isolated wetlands in the
panhandle would be protected as they are in peninsular Florida and the proposed federal
rulemaking likely would have little effect on that degree of protection. However, for many
reasons that are beyond the scope of these comments, it is possible the date for implementation of
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the ERP program in the panhandle will be delayed. Depending on the outcome of the final federal
regulations, there could be significant isolated wetland loss, in this rapidly developing area of
Florida, during the lag time prior to implementation of the ERP program.

CWA Section 402 Implications

Construction involving new stormwater discharge facilities exceeding 5 acres in size (before May
1, 2003) or exceeding 1 acre in size (after May 1, 2003) require a National Pollutant Discharge
Elimination System (NPDES) permit under Section 402 of the CWA, when such facilities
discharge to awaters of the United States, a waters of the state, or an MS4. New stormwater
discharge facilities and disturbance of land exceeding certain thresholds also requires a state ERP
program in peninsular Florida, and chapter 62-25 of the Florida Administrative Code in the
panhandle. At thistime, it does not appear that the proposed rulemaking will significantly affect
the federal NPDES program in Florida. Thisis because the NPDES program in Florida is
authorized by EPA to be administered by the FDEP. The FDEP-administered NPDES program
regulates land disturbance and new stormwater discharges from activities exceeding the above
thresholds only if they discharge into waters of the state (as these are defined under Section
403.031(13) of the Florida Statues. Any changes to waters of the United States as may be
proposed under the proposed rulemaking will not change the jurisdiction of waters of the state or
the ability to require NPDES permits for discharges to such waters. Similarly, new sources of
stormwater runoff are regulated under the ERP program in peninsular Florida, and will not be
significantly affected by the proposed rulemaking for the reasons described above. In Florida's
panhandle, new sources of stormwater runoff are regulated under a separate rule, chapter 62-25
of the Florida Administrative Code. For reasonsthat are beyond the scope of our comments at
this time, Florida' s chapter 62-25 stormwater permitting program also will not be significantly
affected by the proposed rulemaking.

Other Considerations

The ANPR requested comments on under what circumstances the factors listed in 33CFR
328.3(a)(i)-(iii), or other factors, provide a basis for determining CWA jurisdiction over isolated,
intrastate, non-navigable waters. As stated in the ANPR, the goa of the CWA isto “restore and
maintain the chemical, physical, and biological integrity of the Nation's waters.” 33U.S.C.
1251(a). The definition of “waters of the U.S.” adopted by the USACE in 1977 includes
“wetlands,” without distinguishing between terms such as “tributary,” “headwater,” *connected,”
“adjacent,” or “isolated.” However, the jurisdictiona scope of the CWA has been narrowed to
“navigable waters,” which includes “degradation or destruction . . . which could affect interstate
or foreign commerce including any such waters,” and waters “which are or could be used by
interstate or foreign travelers for recreational or other purposes.” 40CFR 230.3(a)(3). The
isolated wetlands in the Florida panhandle are used by hunters, hikers, photographers, and
birdwatchers, and for industrial purposes, such as collecting frogs and harvesting of cypress mulch
by non-state residents who travel to Florida. Isolated wetlands also are used by migrating birds,
which are protected under the Migratory Bird Treaty Act. We believe from the evidence in
Florida and elsewhere that isolated wetlands do have a clear nexus to interstate commerce, and
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that the CWA should regulate aterations to all isolated wetlands that are navigable waters, that
are adjacent to navigable waters, that could affect interstate or foreign commerce, or that could be
used by interstate or foreign travelers for recreational or other purposes. This could be
accomplished by a narrow interpretation of the SWANCC decision. However, it may be
appropriate to provide appropriate exclusions for artificially created isolated wetlands, such as
those that existed in the sand and gravel pit that was at issue in the SWANCC decision.

Lastly, the ANPR requested comments regarding whether the regulations should define “isolated
waters,” and if so, what factors should be considered in determining whether a water isor is not
isolated for jurisdictional purposes. The term “isolated wetlands’ is generally defined in the ERP
rules as “Any wetland without a direct hydrologic connection to alake, stream, estuary, or marine
water.” except in the Southwest Florida Water Management District where the term is defined as
“Any wetland without a direct hydrologic connection by standing or flowing surface water at
seasonal high water level to alake, stream, estuary, or marine waters.” Under an ideal
framework, the CWA rules could be amended to similarly define isolated wetlands, and to extend
regulatory protection over such wetlands, as existed prior to the SWANCC decision, without
having to make further determinations of whether such wetlands are “tributary,” “headwater,”
“connected,” or “adjacent” to navigable waters. To relieve any regulatory burden that might
result from regulating all isolated wetlands, permitting exemptions or general permits could then
be adopted by the regulatory agencies for activities in those isolated wetlands that would have
minimal individual and cumulative adverse impacts to fish, wildlife, water quality, and the other
functions provided by such wetlands. We believe a simple definition, such as that used under
Florida law, would allow implementation of such exemptions and general permits, and would
benefit both the regulated community and the regulatory agencies by being both clear and
unambiguous, such that it could be understood by everyone who must comply with the term.

We again would like to thank you for providing us the opportunity to comment on this important
rulemaking. If you have any questions regarding this matter, you may contact James W.
Stoutamire, Administrator, Submerged Lands and Wetland Resources Office, (850) 245-8490,
jim.stoutamire@dep.state.fl.us.

Sincerely,

Janet G. Llewellyn,
Deputy Director

Division of Water
Resource Management

cC: Mimi Drew
Michad Sole
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ATTACHMENT 1

GIS-BASED METHODOLOGY USED TO ESTIMATE ISOLATED WETLANDSIN
NORTHWEST FLORIDA

Analysts

Richard Butgereit Mark Dietrich
Environmental Consultant Date Processing Manager
richard.butgereit@dep.state.fl.us mark.dietrich@dep.state.fl.us
(850) 245-8531 SC 205-8531 (850) 245-8550 SC 205-5550
Study Area

The study area was limited to the Northwest District of the Florida Department of Protection.
This area encompasses the following counties within the Florida panhandle: Escambia, Santa
Rosa, Okaloosa, Walton, Holmes, Bay, Jackson, Gadsden, Calhoun, Liberty, Gulf, Franklin,
Wakulla, Leon, and parts of western Jefferson.

Data Used

National Hydrography Dataset (NHD — latest version, 1:100,000)
Digital Line Graphs (DLG — 1:24,000)

National Wetlands Inventory (NWI — 1:24,000)

Data Preparation

First, we estimate the area of “connected waters’ by combining “navigable” and “interstate’
waters. “Navigable” waters were determined using the NHD and DLG data sets. Within the
NHD data, all reaches with a name attribution containing the word “River” were selected, as were
all lake and pond water bodies larger than 100 acres. This datalayer was then merged with all
“Bays and Estuaries’ selected fromthe DLG data set. Additionally, "interstate” waters were
determined by selecting from NWI wetlands that intersect the state boundary. These “navigable”
and “interstate” waters were merged, and then buffered by a distance of 50.8 meters to account
for scale-dependent accuracy variations, to create the acreage of “connected waters’.

Next, the acreage of total “wetlands’ was estimated by selecting the subset of NWI wetlands
within the NWFWMD from a Department ArcSDE map library and removing all “open water”
polygons. From that, wetland polygon acreage was calculated for different wetland system types.

Then, the acreage of "isolated wetlands’ within the study area was estimated by selecting all

wetlands that intersect the "connected waters' data layer, calculating the acreage for these
"connected wetlands’, and subtracting this acreage from the total wetland acreage.
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To estimate the acreage of "non-adjacent, isolated wetlands' within the study area, an iterative
process was run to select all wetlands within a 200-foot buffer of the "connected wetlands'. After
running this process 7 times, nearly no new wetlands were selected, and an "adjacent wetlands”
data layer was created. Wetland polygon acreage was then calculated for this data layer and
subtracted from the total wetland acreage. Additionally, all wetlands within a 1000-foot buffer of
the "connected wetlands" were selected and wetland polygon acreage calculated for this selection
by wetland system type.
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ATTACHMENT 2

CASE STUDY ANALYSES

Two sites are illustrative of how a change in the federal definition of isolated wetlands might
affect the degree to which such wetlands would be regulated in Florida. Thefirst isa 5,700-acre site
that is being proposed for a new, relocated Panama City Airport in Bay County. Bay County isin
Florida s panhandle, and the site is regulated under the state WRP program and the federal Section 404
dredge and fill permit program. The site consists of 5,700 acres located north of SR 388, east of Big
Crooked Creek, and southeast of Pine Log State Forest (roughly north of Panama City) in Bay County.
The site currently is dominated by scrubby and hydric pine flatwoods, with scattered depression swamps,
depression marshes, seepage slopes, and streams scattered throughout the site. The site includes a very
rare, and possibly unique, sphagnum bog community. An FDEP/USACE team performed a joint
delineation of state and federal wetland and other surface water boundaries on the site from January
through May 2002. Of the 5,700 total site acres, 3,197 acres (56.1 percent) were determined to be
uplands (not subject to permitting jurisdiction by either the FDEP or the USACE); 2,409.30 acres (42.27
percent) were determined to be contiguous wetlands subject to both FDEP WRP and USACE Section
404 permitting jurisdiction; and 93.21 acres (1.63 percent) of the site consisted of isolated wetlands.
None of the isolated wetlands are regulated under the FDEP WRP program. Those 93.21 acres would
not be regulated by either the state of Florida or the USACE if the CWA rules are amended to exempt
all isolated wetlands from federal dredge and fill regulatory jurisdiction. Of the 93.21 acres of isolated
wetlands, 14.91 acres (0.26 percent of the total site acreage; 16.00 percent of the isolated wetland
acreage) were determined to be “adjacent” to navigable waters. These wetlands could potentialy
continue to remain under USACE Section 404 permitting jurisdiction if the CWA rules are amended to
only exempt isolated wetlands that are intrastate and non-navigable, where the sole basis for asserting
CWA jurisdiction is the actual or potential use of the waters as habitat for migratory birds that cross
State lines in the migrations. This assumes that the definition of “adjacency” is not subsequently
amended to result in a change to the current practice of the USACE Jacksonville District Office. The
remaining 78.30 acres of isolated wetlands (consisting of 1.37 percent of the total site acreage and 84.00
percent of the isolated wetland acreage) were determined to not be subject to either FDEP or USACE
jurisdiction, because the USACE Jacksonville District is only claiming isolated wetlands that are adjacent
to other waters.

The second site is the PCS Phosphate mine in Hamilton County. This siteisin a portion of Florida
that is covered by the ERP program. However, the conditions of the site are similar to conditions that
may exist farther west within Florida' s panhandle. The site was inspected jointly by FDEP and the
USACE pre- and post-SWANCC. Of the total site acreage, 36,038 acres were under evaluation for a
life-of-mine permit at the time of the SWANCC decision. Of that, 10,016 acres were determined before
SWANCC to be USACE jurisdictiona wetlands. After further evaluation, PCS determined they were
only interested in mining 6,310 acres of the 10,016 acres of pre-SWANCC wetlands. PCS and the
USACE initially determined that only 1,858 acres of the 6,310 acres of the wetlands could be claimed as
jurisdictional wetlands post-SWANCC, and that the remaining 4,452 acres were isolated and no longer
subject to USACE wetland jurisdiction post-SWANCC. However, because of some difficult issues, the
parties agreed that further investigation was needed to determine post-SWANCC jurisdiction in four
areas (totaling over 401 acres) within the 4,452 acres. These were:
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. Approximately 185 acres in the vicinity of Roaring Creek, where the definition of “waters’ was
in question under 33 CFR 328.3a.7., 328.3.c, 328.e, and 328.4.¢;

. A 109-acre wetland associated with Camp Branch which is 700 feet from, and connected to, the
Suwannee River through a sinkhole. The issue is whether ground water can be used to sustain a
jurisdictional connection;

. A 107 acre wetland associated with Northwest Hunter Creek where jurisdictional connections
through drainage divides were in question; and
. Whether jurisdictional connections to other areas could be claimed through NPDES outfalls and

internal water management systems under the 2™ paragraph in 33 CFR 328.3.a.7.

The USACE subsequently exerted jurisdiction over the 185 acres associated with Roaring Creek and
the 109 acres associated with Camp Branch. As aresult, of the 6,310 acres of pre-SWANCC wetlands,
atotal of 2,152 acres (34.1 percent) were determined to be USACE jurisdictional wetlands post-
SWANCC, and 4,158 acres (65.9 percent) of the wetlands could no longer be claimed after SWANCC.
Of note, these percentages compare similarly with the personal observation from one of the consultants
who worked on the PCS site that approximately 2/3 of the wetlands in Florida s panhandle are isolated
and may no longer be subject to USACE jurisdiction post-SWANCC.

Printed on recycl ed paper.



ATTACHMENT 3

MAMMALS, BIRDS, REPTILES, AMPHIBIANS, FISHES, AND LISTED SPECIESTHAT USE DEPRESSIONAL

HERBACEOUSWETLANDS OF SOUTH PENINSULAR FLORIDA (THESE ARE ILLUSTRATIVE OF THE VARIETY OF

SPECIES THAT CAN BE EXPECTED TO USE NORTH FLORIDA ISOLATED WETLANDS
(Source: JAMESW. BEEVER |1, FLORIDA FisH AND WILDLIFE CONSERVATION COMMISSION, 4-25-96).

Mammal s of Depressi onal Herbaceous Wetl ands of South Peninsul ar Florida

Habi t at
Conmon_Nane Scientific Nane | ndex Source
Vi rgi ni a opossum Di del phi s virginiana 2 A B DE P
R S, W
southern short-tailed
shrew Bl ari na brevi cauda peni nsul ae 1 B, D, P
| east shrew Cryptotis parva floridana 1 B,D,MP
Eastern red bat Lasi urus borealis 1 R
Sem nol e bat Nycteris sem nol us 1 B
eveni ng bat Nycteris huneralis subtropicalis 2 B, D
Raf i nesque' s
bi g- eared bat Pl ecot us rafinesquii 1 R
armadi | | o Dasypus noventi nct us mnexi canus 2 A BERPS
Eastern cottontai
r abbi t Syl vilagus floridanus floridanus 2 B,E,P,RS
nmar sh rabbit Syl vil agus pal ustris pal udi col a 3 A B DE PR
gray squirrel Sciurus carolinensis extinus 1 AB'S
Big Cypress fox squirrel Sci urus ni ger avicennia 1 A B J,S
Sherman's fox squirrel Sciurus niger shermani 1 A B, S
southern flying squirrel d auconys vol ans 1 B, S
marsh rice rat Oryzonys pal ustris col oratus 3b B,D PR
Eastern harvest nouse Rei t hr odont onys humilis 1 P
Fl ori da cotton nouse Per onyscus gossypi nus pal mari nus 2 B,MP, S
Collier cotton nouse Per onyscus gossypi nus tel maphil us 2 B,MP, S
Fl orida hispid
cotton rat Si gnodon hi spi dus fl ori danus 2b A B DMP,S
round-tail ed nuskrat Neof i ber all eni 4 B, D, R
house nouse Mus muscul us 1 P
nutria Myocast or coypus 1 R
gray fox Urocyon ci nereoargenteus floridanus 2 A B DMP,S
red fox Vul pes vul pes fulva 1 B
Fl ori da bl ack bear Ursus anericanus floridanus 2 B,L,LMP, S
Fl ori da raccoon Procyon | otor el ucus 3 B,D E P, S W
| ong-tail ed weasel Must el a frenata peni nsul ae 1 B, P
ever gl ades m nk Must el a vi son ever gl adensi s 1 B, P S
Fl orida m nk Mustel a vison lutensis 1 B, R
striped skunk Mephitis mephitis el ongata 3 AB'S
river otter Lutra canadensis | ataxina 3 A B D P, W
Fl ori da pant her Fel i s concol or coryi 1 B,L,MP,S
bobcat Lynx rufus floridanus 2 B,E P S
white-tail ed deer Qdocoi | eus vi rgi ni anus seninol a 2 A B D E
L,MP, S
wi | d hog Sus scrofa 3 B,E,P,SSW
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Bi rds of Depressiona

Her baceous Wetl ands of South Peni nsul ar

Fl ori da

On this Table, neotropica

Commpn_Nane

pi ed-bill ed grebe
anhi nga

great blue heron
great white heron
gr een- backed heron

cattle egret
great egret

little blue heron
snowy egret
tricol ored heron

bl ack- cr owned
ni ght - her on

yel | ow cr owned

ni ght - heron

| east bittern
American bittern +
wood stork
gl ossy ibis
white ibis
scarlet ibis +
roseat e spoonbi l

sandhill crane +
Fl ori da sandhill crane
['inpkin

tundra swan

Canada goose

snow goose

northern pintail +
Anerican w geon +
northern shovel er +
green-wi nged teal +
bl ue-wi nged teal +
nottl ed duck

mal lard +

Aneri can bl ack duck +
gadwal | +

wood duck

| esser scaup +
redhead +

ri ng- necked duck +
canvasback +

ruddy duck +

hooded nerganser +

Sci entific Nane

Podi | ynmbus podi ceps

Anhi nga anhi nga

Ardea herodi as

Ardea herodi as occidentalis
But ori des stri atus

Bubul cus ibis
Casmer odi us al bus

Egretta caerul ea
Egretta thula

Egretta tricol or

Nycti corax nycti corax

Nycti corax viol aceous
| xobrychus exilis

Bot aurus | enti gi nosus
Mycteria anmeri cana

Pl egadi s fal cinellus
Eudoci nmus al bus
Eudoci nmus ruber

Ajaia ajaja

G us canadensi s

Grus canadensis pratensis
Aramus guar auna
Cygnus col unbi anus
Brant a canadensi s
Chen caerul escens
Anas acuta

Anas anmericana
Anas cl ypeat a

Anas crecca

Anas di scors

Anas ful vigul a
Anas pl at yrhynchos
Anas rubri pes

Anas strepera

Ai X sponsa

Aythya affinis

Ayt hya aneri cana
Aythya col laris
Ayt hya valisnaria
Oxyura janai censi s
Lophodyt es cucul I atus
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king rail Ral | us el egans

sora + Porzana carolina
conmon noor hen Gl l'i nul a chl oropus
Anerican coot + Ful i ca ameri cana
purple gallinule $ Por phyrul a martinica

kill deer Char adri us voci ferus
Anerican avocet + Recurvirostra aneri cana
bl ack- necked stilt $ H mant opus nexi canus

bl ack-bellied plover * Pluvialis doninica
greater yellow egs * Tringa erythropus

| esser yellow egs + Tringa flavipes
solitary sandpi per + Tringa solitaria

Actitis nmacul ari a
Cal adri s bairdi

spotted sandpi per +
Bai rd’ s sandpi per +

whi t e- runped sandpi per * Cal adris fuscicollis
stilt sandpiper + Cal adri s henant opus

west ern sandpi per + Calidris nmauri

pect oral sandpi per + Calidris nelanotus

| east sandpi per + Calidris mnutilla
sem pal mat ed sandpi per Caladris pusilla

ruff * Phi | omachus pugnax

short-billed dow tcher + Li modromus gri seus
[ ong-bill ed dow tcher + Limodronus scol opaceus
buf f - br east ed
sandpi per +
mar bl ed godwit +
Hudsoni an godwit +
conmon sni pe + Gal I i nago gal | i nago
woodcock + Scol opax mi nor
barred ow Strix varia
bl ack vulture Coragyps atratus

Tryngites subruficollis
Li nrosa fedoa
Li nosa haenastica

turkey vulture Cathartes aura
Anerican swal lowtailed

kite $ El anoi des forficatus

Rostrhanus sociabilis
bal d eagle + Hal i aeet us | eucocephal us
northern harrier + Circus cyaneus

osprey Pandi on hal i aet us
short-tail ed hawk But eo brachyurus
red-tail ed hawk But eo j anmi censi s

Evergl ades kite

r ed- shoul dered hawk But eo |i neatus

Eastern American
kestrel + Fal co sparverius sparverius

Sout heastern Aneri can

kestrel Fal co sparverius paul us
Arctic

peregrine falcon + Fal co peregrinus

nerlin + Fal co col unbari us
wild turkey Mel eagri s gal | opavo

northern bobwhite Col i nus virgini anus
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nour ni ng dove

barn swal | ow *

tree swal |l ow +
chi mey swift
swal |l ow $
Anerican crow
fish crow
Carolina wen
marsh wen +

sedge wen *
water pipit *

gray cathird

pal m war bl er *

ovenbird +

orchard oriole

common grackl e

turtle

P,ST
Zenai da macroura R3 B, W
conmon gr ound- dove Col unbi na passerina R2 B, D, K
ST, W
bel t ed ki ngfisher + Ceryl e al cyon W2 A B K O
P, T, W
East ern phoebe + Sayorni s phoebe W2 A B, C D K
RST
Eastern kingbird $ Tyrannus tyrannus T2 B, C, D, K,
RST
Hi rundo rustica WL R
cliff swallow * Pet rochel i don pyrrhonot a S1 P, R
purple martin $ Progne subis S3 B, C, D
KRS T
Tachyci neta bi col or W3 A B D PR
ST, W
Chaet ura pel agi ca Sl P
northern rough-w nged
St el gi dopteryx serripennis W2 P,RW
Corvus brachyrhynchos T3 B, W
Corvus ossifragus T3 A B, C D K
OP S W
Thryot horus | udovi ci anus R2 A B, C D
K,P,S T
Ci stothorus palustris R2b P, R
Ci stothorus platensis W R
Ant hus spinoletta W3 R W
Anmerican robin + Turdus migratorius B A, B, D, K,
R ST, W
Dunetella carolinensis R2 A B, C D
K,PT
nort hern nocki ngbird M nus pol ygl ott os R2 A B, C D
KPS T
yel I owrunped war bl er + Dendroi ca coronata W2 ABDKPT
Dendr oi ca pal marum W3 B, W
yel | ow war bl er * Dendr oi ca petechi a WL B, D, P
Anerican redstart * Set ophaga ruticilla T3 DKRT
Sei urus aurocapill us WL B,D,K P, T
northern waterthrush * Seiurus noveboracensis WL B,C DK PR
Loui si ana waterthrush * Seiurus notacilla Sl CDKPR
conmon yel | owt hr oat Ceothlypis trichas R2b A B, C D
KPRT
swanp sparrow + Mel ospi za geor gi ana W2 R
red-wi nged bl ackbird Agel ai us phoeni ceus R3 A B K D P
R T, W
| cterus spurius Sl R
northern oriole I cterus gal bul a WL R
boat-tailed grackle Qui scal us mmj or R3 A B, D K
P, T, W
Qui scal us qui scul a R3 A B, D, K,
R ST, W
br owmnheaded cowbird + Mol ot hrus ater W A B K R
Reptiles of Depressional Herbaceous Wt ands of South Peninsular Florida
Anerican alligator Al ligator m ssissippensis 3 A B, D P, RW
Fl orida snapping turtle Chelydra serpentina 3 A B D PR
Florida red-bellied
Chrysenys nel soni 3b B, D PR
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Fl orida chicken turtle Deirochelys reticularia chrysea 3 A B, D P, RW
peni nsul a coot er Pseudonys fl ori dana peninsularis 2b P, W
striped nmud turtle Ki nost ernon bauri pal marum 3 D P RW
Florida nmud turtle Ki nost er non subrubrum st ei ndachneri 3b B,D PR
Florida box turtle Terrepene carolina bauri 1 B,E,P,RS
gopher tortoise Copher us pol ypherus 1 A B E P
Fl orida stinkpot turtle Stenotherus odoratus 3 D P,RW
soft-shel | ed
turtle Trionyx ferox 3 A B, D P, W
carolina anole Anolis carolinensis carolinensis 2 B,D P RS
brown anol e Anol i s sangrei sagrei 1 A B, P
si x-1ined racerunner Cnemi dophorus sexl i neatus 1 B, EP
ground ski nk Scincella lateralis 1 B, P S
Sout heastern five-1lined
ski nk Euneces i nexpect at us 1 B, P
Eastern sl ender gl ass
lizard Ophi saurus attenuatus | ongi caudus 1 P, S
island glass lizard Ophi saurus conpressus 1 P
Eastern glass lizard Ophi saurus ventralis 1 P, S
Fl ori da green water
snhake Ner odi a cycl opi on fl ori dana 3 DHPR
Fl ori da water snake Nerodi a fasciata pictiventris 3 A B D H
P,RW
brown wat er snake Ner odi a taxi spilota 1 H P
south Fl orida bl ack
swanp snake Sem natri x pygaea cycl as 3b B,D,H P, R W
Fl ori da brown snake Storeria dekayi victa 1 DHPRS
peni nsul a ri bbon snake Thamophi s sauritus sackeni 2b B,DH P,R S
Eastern garter snake Thamophis sirtalis sirtalis 2b A B D E
HPRS
Eastern mud snake Faranci a abacura abacura 3 H P, R
striped crayfish snake Regina alleni 2 R
ever gl ades racer Col uber constrictor pal udicol a 1 H
bl ack racer Col uber constrictor priapus 2b A B, D E
HPRSW
Eastern coachwhip Masti cophis flagellumflagellum 1 H P
rough green snake Opheodrys aestivus 2 B,D,E HPS
Eastern indi go snake Drymar chon corai s couperi 3 A B DHS W
red rat (corn) snake El aphe guttata guttata 1 ABHPRS
yel l ow rat snake El aphe obsol eta quadrivittata 1 A B HP,S
ever gl ades rat snake El aphe obsol eta rossall eni 1 B, H
Fl orida ki ng snake Lanpropeltis getul us 1 B,D,H R S
scarl et ki ng snake Lanpropeltis triangul um el apsoides 1 HP'S
Fl orida scarl et snake Cenophora cocci nea cocci nea 1 HPS
pi ne woods snake Rhadi naea flavil ata 1 P
sout hern ringneck snake Di adophi s punctatus punctatus 1 A B HP, S
Eastern coral snake M crurus fulvius fulvius 1 B,HP S
Fl ori da cottonnouth
snake Agki st rodon pi scivorous conanti 2 A B D E
HPRS
dusky pygny rattl esnake Sistrurus mliarius barbouri 1 A B H E
PR S
East ern di anondback
rattl esnake Cr ot al us adanant eus 1 B,E,H P, S

Anphi bi ans of Depressi onal Her baceous Wetl ands of South Peninsul ar Fl ori da

Habi t at
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Conmmon_Nane Scientific Nane | ndex Sour ce

t wo-t oed anphi unma Amphi uma neans 3b B,D,H P, RW
greater siren Siren lacertina 2b D PR
Eastern | esser siren Siren intermedia internedia 3b D P,W
ever gl ades dwar f Siren internedi a 2 P
dwarf siren Pseudobranchus stri atus 3 R W
striped newmt (n) Not opht hal nus perstri at us 2 W
peni nsul ar newt Not opht al mus viri descens piaro 3b DHPRW
nol e sal amander (n) Anbyst orma t al poi deum 2 W
ti ger sal amander (n) Anbyst oma tigrinum 1 W
dwar f sal amander Eurycea quadridigitata 3 R W
East ern spadefoot toad Scaphi opus hol br ooki 2b HPRSW
oak toad Buf o queri cus 3b A B, H M
P,RW
sout hern toad Bufo terrestris 4b A B D E H
P,RW
Fl orida cricket frog Acris gryllus dorsalis 2b A B D H
PR S
green treefrog Hyl a ci nerea 3b A B D P
R S, W
sout hern spring peeper Hyla crucifer 3 H S
pi newoods treefrog Hyla fenoralis 3b A B D H
M P, R
S, W
barki ng treefrog Hyl a gratiosa 2b B,D,P,RW
squirrel treefrog Hyla squirella 3b DHPRW
little grass frog Li maoedus ocul ari s 3b DHP RS W
Fl orida chorus frog Pseudacris nigrita verrucosa 3b B,D,H P
R S, W
ornate chorus frog (n) Pseudacris ornata 2b W
gr eenhouse frog El eut herodactylus planirostris 1 P
East ern narr ow nout hed
t oad Gastrophryne carolinensis 3b B,H P RW
bull frog (n) Rana cat esbei ana 4b R W
pig frog Rana grylio 3b B,D H P RW
southern | eopard frog Rana utricularia 4b B, D H P
R S, W
gopher frog Rana areol ata aesopus 4b B,D,P,R S, W

Fi shes of Depressi onal Her baceous Wetl ands of South Peni nsul ar Florida

Habi t at
Conmon_Nane Scientific Nane | ndex Source
| ongnose gar Lepi sost eus osseus 1 R
Fl ori da gar Lepi sost eus pl atyrhi ncus 2 B,R U
bowfin Am a cal va 2 R
redfin pikerel Esox ameri canus ameri canus 2 R
gol den shi ner Not em gonus crysol eucas 2 B,R U
twilight shiner Not r opi s macul at us 1 B, U
| ake chubsucker Eri myzon sucetta 3 R
yel I ow bul | head Ictalurus natalis 2 B,R U
brown bul | head | ctal urus nebul osus 4 B, R UW
wal ki ng catfi sh G arias batrachus 1 A B U
gol den t opmi nnow Fundul us chrysotus 3 B, R UW
banded t opnmi nnow Fundul us cingul atis 1 R W
marsh killifish Fundul us confl uent us 1 B, U
i ned topm nnow Fundul us notti 2 R W
semnole killifish Fundul us seminolis 1 R
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flagfish Jordanel la floridae 4 B, R U W
pigny killifish (n) Lept ol ucani a ommat a 2 W
bluefin killifish Lucani a goodei 2 R

nosqui t of i sh Ganbusi a hol br ooki 3 A B RUW
| east killifish Het erandri a fornosa 3 B, R U W
sailfin nmolly Poecilia latipinna 2 A B R U
blue tilapia Til api a aurea 3 R

br ook silverside Labi dest hes si ccul us 1 B,R U

gi zzard shad Dor osoma cepedi anum 1 R

t hreadfi n shad Dor osoma pet enense 1 R
Ever gl ades pygmny sunfish El assoma ever gl adei 1 B,R U

bl uespotted sunfish Enneacant hus gl ori osus 2 B, R UW
redbreast sunfish Lepomi s auritus 1 R

war nout h Lepom s gul osus 2 B,R U

bl uegi I | Lepom s macr ochirus 3 A B RUW
dol I ar sunfish Lepom s margi nat us 2 B, R UW
redear sunfish Lepom s mi crol ophus 1 B,R U
spotted sunfish Lepom s punct at us 1 B, U

| ar genout h bass M cr opt erus sal noi des 3 A R W
bl ack crappie Ponoxi s ni gromacul at us 3 R

swanp darter Et heost oma fusi f or ne 1 B,R U
pirate perch Aphr edoder us sayanus 1 R

fat sl eeper Dormitator macul at us 1 B, U

Li sted ani nal speci es of Depressional Herbaceous Wetl ands of South Peninsul ar

Fl ori da
Conmon Nane Scientific Name St at us
St at e Federal

roseat e spoonbill Ajaia ajaja SSC
American alligator Al li gator m ssissippensis SSC T- SA
['i mpkin Aranus guar auna SSC
Sherman' s

short-tailed shrew Bl ari na brevicauda shernmanii SSC c2
Eastern indi go snake Drymar chon cor ai s/ couperi T T
little blue heron Egretta caerul ea SSC

snowy egret Egretta thul a SSC

tricol ored heron Egretta tricol or SSC

Sout heast ern

Anmeri can kestrel Fal co sparveri us

paul us SSC c2
Fl ori da pant her Felis concol or coryi E E
gopher tortoise Copherus pol ypherus SSC 2
Fl ori da sandhill crane Gus canadensis
pratensis T

bal d eagl e Hal i aeet us | eucocephal us T T
ever gl ades m nk Mist el a vi son ever gl adensi s E c2
wood stork Mycteria anericana E E
brown pelican Pel i canus occidentalis SSC

gopher frog Rana areol ata SSC c2
snail kite Rostrhanus sociabilis E E
Bi g Cypress

fox squirrel Sci urus ni ger avicennia T c2
Sherman' s

fox squirrel Sci urus ni ger shernani SSC c2
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Fl ori da bl ack bear

Candi date Listed Animals of the Depressional

Peni nsul ar Fl ori da
Commpbn_Nane

northern harrier

nmerlin

Eastern Anerican kestre
river otter

bobcat

[ ong-tail ed weasel
round-tail ed nuskrat

Sout heast ern bi g-eared bat

Ursus anericanus fl ori danus T

Sci entific Nane

Circus cyaneus

Fal co col unbari us

Fal co spaverius sparverius
Lutra candensi s | ataxi na
Lynx rufus floridanus
Mist el a frenata peni nsul ae
Neof i ber al |l eni

Pl ecotus rafinesquii

Printed on recycl ed paper.

c2

Her baceous Wetl ands of South

St at us

G TE
G TE
G TE
G TE
G TE
G TE
c2

c2



