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Federal Register, Vol. 68, No.10, Wdnesday, January 15, 2003; propose
d rules

For the reasons outlined below, the Hawaii State Departnment of Health, which adm
inisters the federal C ean Water

Act in Hawaii for the U S. Environnental Protection Agency, believes that renpva
| of waters defined as "isolated,"”

in the sense of the SWANCC decision, fromwaters currently under C ean Water Act
jurisdiction in the State of

Hawai i is unworkable in practice. W reconmmend, below, an alternative approach

to defining "waters of the United

States" (please see page 4, Recomendati ons).

I ntroductory coments:

The proposed criteria for excluding waters from C ean Water Act (CWA) protection
by defining certain water bodies

or types of water bodies as either "isolated" or "adjacent" is insufficient for
pur poses of deciding if these waters

drain into waters of the U.S., as defined in 40 CF. R 8122.2. Using the dictiona
ry meani ng of "isolated" and

"adj acent," both non-technical terns, we find that "isolated" neans "of or relat
ing to someone or sonething that is

set apart,"” and that "adjacent" is defined as "near or close to (sonething); ad,

oi ning," suggesting that spatia

proxinmty to an indisputable water of the U S. should be the sole basis for dec

ding if these waters should be included

under CWA protection.

However, whether objects are in spatial proximty is a matter of judgment, not o
bj ective nmeasurenent, | eaving

obscure the neani ngs of "isolated" and "adjacency" when applied to surface water

s on snall vol canic islands nmade

of porous |ava, where hydrol ogic connectivity via underground cracks, fissures,

| ava tubes, underground voids and

porous | ava rocks conbined with frequent rainfall events, especially on the w nd

ward sides of islands, make it

difficult to denonstrate that a water body is hydrologically "isolated," or
apart," froman "adjacent" stream or

wet |l and which is tributary to a navi gabl e coastal area.

set

Hawai i ' s wat ersheds are small by continental standards - 97 per cent of the Stat
e’'s 614 delineated watersheds are |ess

than 6.2 square mles in area, with the |argest watershed (Pohakul oa, island of
Hawai i ) enconpassi ng 507 square

mles. Rainfall is "flashy," with subtropical rainfall runoff

rapidly building to peak flows in short, steep perennial streans and intermitten
t flow channel s which discharge to the

coastal ocean in a period of hours and over distances |ess than about thirty m|l
es. Wth the exception of |akes and

wet | ands | ocated within the walls of high volcanic calderas, it is likely that a
[l water bodies will overflow and

contribute waters to the coastal ocean at some tines.



Absent accepted | egal definitions of "isolated" and "adjacency", there is no cle
ar test of whether waters in such

relatively small, steep watersheds can be considered to contain surface waters t
hat are not rapidly discharged during

rainfall events through surface or shallow ground water flows to streans, wetlan
ds and coastal areas in Hawaili

deci si ons woul d be made on a strictly subjective case-by-case basis. It is pref
erable to have nore clarity regarding

whi ch waters are "waters of the "U S."

Types of non-navigable waters in Hawaii:

$ Mont ane bogs: significant headwaters for streans, inportant groundwater
recharge areas, habitat for endem c and endangered pl ants;

$ Depr essi onal wetlands in coastal plains, agricultural |ands, and wet forest
s: these

wat er bodi es are significant recharge areas and are used by migratory birds

and

endanger ed wat er birds;
$ Di sconti nuous streans. The surface flows for nany streans in Hawaii nay m
ove into

t he subsurface (porous |lava) at some point, and reappear downstream (gai ni ng and
| osi ng

streamns). Sonetimes the streamflow is continuous to the ocean during wet peri

ods but

di scontinuous in other seasons. These streans and residual ponds in stream chan
nel s are habit at

for native aquatic species (insects and gobies) and for water birds (nmigratory a
nd endanger ed;

and

$ Crater |akes. Sone hi gh vol canic craters contain shallow | akes or wetl and
s that are not

tributary to streans or the ocean. These | akes are the only water body type th

at may neet a

criterion of spatial isolation (i.e., Lake Waiau on Mauna Kea, elevation over 12
, 000 feet).

However, they provide habitat for endem ¢ and endangered plants and are used by
nm gratory and

endanger ed wat er birds.

| mportance of "isolated" waters in Hawaii:

?l sol ated? waters such as bogs, depressional wetlands, and are not functionally
i sol ated on vol canic islands |ike

Hawai i, but are integral to the hydrol ogy and biol ogy of the natural island syst
ens. On vol canic islands "isol ated”

waters are hydrol ogically connected because their surface water infiltrates int
o the aquifer, and shall ow groundwat er

flows reenerge down gradient as baseflow in streans. Al baseflow in Hawaiian s
creans originates fromrainfal

events which contribute water either in i mediate surface runoff or as slower gr
oundwat er di scharges; Hawaii does

not have snownelt contributions to flows. Filling such "isolated" waters (which
serve as flood storage and recharge
areas) exacerbates flooding and erosi on down gradient. "I sol ated" waters do no

t differ from adjacent

wat ers/wetlands in their function as habitat for birds. These waters deserve pr
otection on islands where any fresh

surface water is a scarce resource for bird and aquatic life, and is necessary f
or aqui fer recharge.

State |l aw (Hawaii Revi sed Statutes, Chapter 342D, Water Pollution) includes al
surface and ground waters in the



definition of State waters, with the sole exception of ditches, ponds and reserv
oirs used as parts of water pollution

control systens (wastewater nanagenent systens). However, if the federal defin
tion of "waters of the U S. " is

narrowed to exclude waters categorically defined as "isolated," the state may no
t have adequate resources to repl ace

the federal program especially for wetlands regul ati on and managenent, for whic
h no state programcurrently exists.

Potential inplications of the proposed rul emaki ng on C ean Water Act 88404, 303, 311
, 401, and 402:

Because distances in Hawaii are short, navigable waters often act as receiving w
aters for pollutant |oads when

irrigation systens, reservoirs and ponds overflow during heavy rains into stream
s, wetlands and the coastal ocean

Hi gh concentrations of dissolved pollutants such as nutrients, solvents and agr
cultural chem cals are constantly

di scharged at nunerous | ocations where subtidal groundwater flows enter the coas
tal ocean  Absent inclusion of al

hydr ol ogi cal | y-connected surface and ground waters under C ean Water Act protect
ion, Hawaii would have difficulty

i mpl enenting an integrated approach to reducing pollutant |oads entering navi gab
le waters and their tributary

systens to |levels neeting state water quality standards. Because the State of H
awai i |acks a state-level wetlands

managenment programdue to funding limtations, "isolated" wetlands, in particu
ar, would not receive adequate

protection.

The State’'s Water Quality Standards (CWA 8303) cannot be achieved in the absence o
f pollution control authority

over pollutants carried in all interconnected bodies of water. Unless all inter
connected waters are included under the
same set of legal authorities, the spill programand the water pollution permt

programnms authorized under CMA

§8311, 404, 401 and 402 will not be able to rely on the standards as indicators of a
nbi ent water quality for purposes

of TMDL inplenmentation or as discharge pernit conditions, significantly weakenin

g these water prograns.

Use of factors listed in 33 CFR 328.3(a)(3):

Many interstate and foreign visitors travel to Hawaii to observe the uni que ende
mc flora and fauna, including water

birds found nowhere else in the world. Some native Hawaiian waterbirds are al so
t hreat ened and endangered speci es

(Hawai i an stilt, Koloa duck, Mdorhen). These birds feed in open water and nudf

ats, including "isolated" waters

such as depressional wetlands. The argument for claimng jurisdiction over iso

ated waterbird habitat in Hawaii on

the basis of interstate/foreign travelers is a strong one.

One factor that should be considered in distinguishing "adjacent"” from"isol at ed
" waters is evidence for a tenporary

surface or subsurface hydrol ogi cal connection. For exanple, sone internittent

streanms in Hawaii have remmant

pool s that contain native gobies. These gobies are dependent upon a connection

bet ween the stream and t he ocean

for their life cycles. Larvae drift out to sea and subsequently return to fresh
wat er during storm di scharges to grow

and breed in the streans and freshwater pools. |If an "isolated" water contains

gobies, that is proof of a recent prior



connection with the ocean

Simlarly, low elevation anchialine pools and | akes in Hawaii often contain brac
ki sh water, which is proof of a

subsurface connection with the ocean. The presence of nminute shrinp capable of
travel between the pools and

ocean through porous |ava can also be used to docunent the hydrol ogi cal connect
ion of these waters..

Reconmmrendat i ons:

We recommend that use of non-technical, judgnmental terms such as "isol ated" and
"adj acency" be omtted fromthe

proposed rul enaki ng process, and that the standard for inclusion of naturally-oc
curring waters under C ean Water

Act protection be based on structural and functional criteria that can be eval ua
ted in the physical environnent by

qualified scientists and resource managers. Use of denonstrated surface and sub
surface flow pathways (hydrol ogi cal

connectivity) as the structural criterion, and denonstration that the water body
i n question supports recreationa

and/or aquatic life and wildlife uses as the functional criterion allows surface
and groundwater flows to be viewed as

i nterconnected el enents of the single hydrol ogical cycle that exists in the phys
ical world. These denobnstrations

should be nmade in witing in technical reports and publications, and contain the
dat a supporting the authors’

concl usi ons.

Such a standard might read in part: "A specific water body (by nanme and | ocation
) or category of water bodies shal

be defined as "isolated" (i.e., not a "water of the U S. ") when an agency submt
s for approval to the U S

Envi ronnental Protection Agency a deternmination in witing, acconpanied by techn
ical reports(s) prepared by

qualified scientists and resource managers, that available data and ot her eviden
ce are sufficient to prove within

reason that the water body(ies) in question are highly unlikely to:

(1) drain into "waters of the U S." via either surface or subsurface flows at an

y tinme; and

(2) support recreational and aquatic/wildlife uses that, if lost, would not sign
ificantly reduce | ocal

recreational opportunities, reduce biological diversity in the region, or reduce
t he popul ation sizes and ranges of any

t hreat ened or endangered speci es dependent on the waters for any part of their |
ife cycles.™

Application of a test of this nature is essential in Hawaii. The state’s unique
geol ogy and small, mnidocean |and areas

nmake it inmprobable that an "isolated" water can be identified with a reasonable
degree of confidence, except in high

vol cani c cal deras. Adoption of this approach would conformthe [ egal definition
of waters of the U S. to physica

reality in a way that enhances the effectiveness of existing water pollution con

trol and water quality managenent

prograns at both federal and state levels of effort, and conforns to Congression

al intent as expressed in the goals of

the Clean Water Act, which are based on restoration and nai ntenance of the integ
rity of the nation’s waters

If any waters fail to meet the flow pathway (hydrol ogical connectivity) test and
the recreational/aquatic life and

wildlife use test, then these waters nay be considered "isolated" for Cean Wate
r Act purposes.



Thank you for the opportunity to conment.
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