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IN THE UNITED STATES DISTRICT COURT  
DISTRICT OF UTAH, CENTRAL DIVISION 

 
STATE OF UTAH; UTAH SCHOOL AND  ) 
INSTITUTIONAL TRUST LANDS   ) 
ADMINISTRATION; and UTAH   ) 
ASSOCIATION OF COUNTIES,   ) 
       ) 
  Plaintiffs,    )  2:96CV0870 B 
       ) 
v.       ) 
       ) 
GALE NORTON, in her official capacity as  ) 
SECRETARY OF THE INTERIOR; et al.,  ) Hon. Dee V. Benson 

      ) Magistrate Judge Nuffer 
  Defendants.    ) 
 
 

ANSWER OF DEFENDANT-INTERVENOR-APPLICANTS NATURAL RESOURCES 
DEFENSE COUNCIL,  BIODIVERSITY CONSERVATION ALLIANCE, CALIFORNIA 

WILDERNESS COALITION, AND IDAHO CONSERVATION LEAGUE TO 
PLAINTIFFS’ THIRD AMENDED AND SUPPLEMENTED COMPLAINT FOR 

DECLARATORY, MANDATORY, AND INJUNCTIVE RELIEF 

 

 



Defendant-Intervenor-Applicants Natural Resources Defense Council, Biodiversity 

Conservation Alliance, California Wilderness Coalition, Idaho Conservation League 

(collectively “NRDC”) hereby answer the plaintiff’s third amended and supplemented complaint.  

All allegations not expressly admitted below are denied.1 

1. Paragraph 1 summarizes plaintiff’s complaint, which document speaks and requires no 

answer. 

2. Paragraph 2 contains legal assertions that require no answer. 

3. Paragraph 3 contains legal assertions that require no answer. 

4. NRDC admits the allegations included within the first three sentences of paragraph 4.  

Sentences 4 and 5 contain legal assertions that require no answer. 

5. The first sentence in Paragraph 5 contains legal assertions that require no answer.  NRDC 

lacks knowledge or information sufficient to form a belief as to the truth of the allegations in the 

remaining sentences in paragraph 5, and therefore denies them. 

6. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations contained in paragraph 6, and therefore denies them. 

7. The first two sentences in Paragraph 7 contains legal assertions that require no answer.  

NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in the remaining sentences in paragraph 7, and therefore denies them. 

                                                 
1 This amended answer is filed pursuant to Fed. R. Civ. P. 15(a), which permits a party to file an 
amended pleading within 20 days of service of the filing of an original pleading for which no 



8. NRDC admits the allegations in paragraph 8. 

9.  Paragraph 9 contains legal assertions that require no answer. 

10. NRDC admits the allegations in paragraph 10. 

11. NRDC admits the allegations in the first sentence of paragraph 11.  The second, third and 

fourth sentences in paragraph 11 purport to describe a Utah Wilderness Inventory Report, which 

document speaks for itself and provides the best evidence of its contents.  NRDC lacks 

knowledge or information sufficient to form a belief as to the truth of the allegations in the 

remaining sentences in paragraph 11, and therefore denies them. 

12. Paragraph 12 purports to describe a November 1, 1993 letter from the Department of 

Interior’s Solicitor, which document speaks for itself and provides the best evidence of its 

contents.   

13. Paragraph 13 purports to describe and quote from the 2001 Wilderness Handbook, which 

document speaks for itself and provides the best evidence of its contents.  To the extent that 

paragraph 13 alleges that the Handbook reflects an incorrect or unlawful interpretation of the 

law, the paragraph contains legal assertions that require no answer. 

14.  Paragraph 14 purports to describe and quote from the 2001 Wilderness Handbook, which 

document speaks for itself and provides the best evidence of its contents. 

15. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 
allegations in the remaining sentences in paragraph 15, and therefore denies them. 

                                                                                                                                                             
responsive pleading is required. 



16. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in paragraph 16, and therefore denies them.  To the extent that paragraph 16 relies 

upon the series of Information Bulletins cited at the conclusion of the paragraph, those 

documents speak for themselves and provide the best evidence of their contents. 

17. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in the first sentence in paragraph 17, and therefore denies them.  The second sentence 

in paragraph 17 purports to describe an Instruction Memorandum, which document speaks for 

itself and provides the best evidence of its contents. 

18. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in the first sentence in paragraph 18, and therefore denies them. 

19. The first and third sentences in paragraph 19 purport to describe and quote from an 

August 20, 2001 letter from Sally Wisely, which document speaks for itself and provides the best 

evidence of its contents.  The second sentence in paragraph 19 contains legal assertions that 

require no answer. 

20. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in the first, second, fourth, and fifth sentences of paragraph 20, and therefore denies 

them.  As for sentence three, NRDC admits that a past bill, H.R. 1500 never received a floor 

vote.  The contents of that bill speak for themselves and provide the best evidence of the bill’s 

contents.   



21. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in paragraph 21, and therefore denies them. 

22. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in paragraph 22, and therefore denies them.   

23. In answer to paragraph 23, NRDC incorporates by reference its responses to paragraphs 1 

through 23. 

24. Paragraph 24 contains legal assertions that require no answer. 

25. Paragraph 25 contains legal assertions that require no answer. 

26. Paragraph 26 purports to quote FLPMA, which statute speaks for itself and provides the 

best evidence of its contents. 

27. The opening phrase of Paragraph 27 contains legal assertions that require no answer.  

Subpart a of paragraph 27 purports to describe several sections of FLPMA, which statute speaks 

for itself and provides the best evidence of its contents. The first sentence in Subpart b of 

paragraph 27 refers to the results of BLM’s 1991 wilderness inventory.  That document speaks 

for itself and provides the best evidence of its contents.  NRDC lacks knowledge or information 

sufficient to form a belief as to the truth of the allegations in the second and third sentences in 

Subpart b of paragraph 27, and therefore denies them.  The fourth sentence in Subpart b of 

paragraph 27 appears to purport to characterize a section of FLPMA, 43 U.S.C. § 1782(b) 

(apparently miscited in the Complaint as 42 U.S.C. § 1782(b)).  That statute speaks for itself and 

provides the best evidence of its contents.  NRDC denies the allegations in the fifth and sixth 



sentences in Subpart b of paragraph 27.   The seventh sentence in Subpart b of paragraph 27 

contain legal assertions that require no answer 

28. The first two sentences of Paragraph 28 contain legal assertions that require no answer.  

NRDC denies the third sentence. 

29. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in the first two sentences in paragraph 29, and therefore denies them.  The third 

sentence in paragraph 29 contains legal assertions that require no answer. 

30. Paragraph 30 contains legal assertions that require no answer. 

31. Paragraph 31 contains legal assertions that require no answer. 

32. Paragraph 32 contains legal assertions that require no answer. 

33. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in paragraph 33, and therefore denies them.   

34. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in paragraph 34, and therefore denies them.   

35. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in paragraph 35, and therefore denies them.   

36. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in paragraph 36, and therefore denies them.  



37. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in paragraph 37, and therefore denies them.   

38. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in paragraph 38, and therefore denies them. 

39. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in paragraph 39, and therefore denies them. 

40. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in the first and third sentences in paragraph 40, and therefore denies them.  The 

second sentence in paragraph 40 contains legal assertions that require no answer.  To the extent 

the second sentence refers to the actions referenced in paragraphs 29-34, NRDC lacks knowledge 

or information sufficient to form a belief as to the truth of those allegations, and therefore denies 

them. 

41. The first sentence in paragraph 41 characterizes plaintiffs’ complaint and does not require 

a response. NRDC denies the allegations in the second sentence.  The third sentence in paragraph 

41 contains legal assertions that require no answer.  NRDC lacks knowledge or information 

sufficient to form a belief as to the truth of the allegations in the fourth sentence in paragraph 41, 

and therefore denies them.  To the extent that paragraph 41 makes any legal assertions, those 

assertions require no answer. 

42. In answer to paragraph 42, NRDC incorporates by reference its responses to paragraphs 1 

through 41. 



43. Paragraph 43 characterizes FLPMA, which statute speaks for itself and provides the best 

evidence of its contents.    

44. Paragraph 44 characterizes FLPMA, which statute speaks for itself and provides the best 

evidence of its contents.    

45. Paragraph 45 contains legal assertions that require no answer. 

46. Paragraph 46 purports to quote FLPMA, which statute speaks for itself and provides the 

best evidence of its contents. 

47. Paragraph 47 contains legal assertions that require no answer. 

48. The first sentence in paragraph 48 contains legal assertions that require no answer.  

NRDC denies the allegations in the second sentence in paragraph 48. 

49. Paragraph 49 contains legal assertions that require no answer. 

50. Paragraph 50 contains legal assertions that require no answer. 

51. NRDC denies the allegations in paragraph 51. 

52. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in paragraph 52, and therefore denies them.   

53. Paragraph 53 contains legal assertions that require no answer. 

54. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in paragraph 54, and therefore denies them. 



55. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in paragraph 55, and therefore denies them.    

56. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in paragraph 56, and therefore denies them. 

57. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in paragraph 57, and therefore denies them. 

58. NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in paragraph 58, and therefore denies them. 

59. The first sentence in paragraph 59 contains legal assertions that require no answer.    

NRDC lacks knowledge or information sufficient to form a belief as to the truth of the 

allegations in the second sentence of paragraph 59, and therefore denies them.  The remaining 

sentences in paragraph 59 contain legal assertions that require no answer. 

60. NRDC denies the allegations in paragraph 60.          

AFFIRMATIVE DEFENSES 

By way of affirmative defense, NRDC assert that: 

1. 

2. 

The Court lacks subject matter jurisdiction over each of plaintiff’s causes of 

action, for reasons including, but not limited to, lack of standing, ripeness, failure to challenge a 

final agency action, and the running of the statute of limitations. 

The Complaint, and/or each cause of action alleged in it, fails to state a claim for 

which relief may be granted. 



CROSS CLAIMS 

CROSS CLAIM 1 
(Violation of the Federal Land Policy and Management Act) 

 
1. FLPMA requires BLM to “prepare and maintain on a continuing basis an inventory of all 

public lands and their resources and other values . . . .  This inventory shall be kept 

current so as to reflect changes in conditions and to identify new and emerging resource 

and other values.”  43 U.S.C. § 1711(a). 

2. Late in the evening of Friday, April 11, 2002, the State of Utah et al. and BLM submitted 

a Stipulation and Joint Motion to Enter Order Approving Settlement and to Dismiss the 

Third Amended and Supplemented Complaint (“Settlement Agreement”).  This Court 

approved the Settlement Agreement the following Monday.  In the Settlement 

Agreement, BLM declares that FLPMA § 603, 43 U.S.C. § 1782, provides the sole 

authority for BLM “to conduct a wilderness review for the purpose of identifying and 

preserving public lands (excluding Alaska) recommended to Congress for wilderness.” 

Settlement at 9-10.  See also Settlement at 12 (BLM stipulating and agreeing that its 

authority “to conduct wilderness reviews . . . expired no later than October 21, 1993, with 

submission of the wilderness suitability recommendations to Congress pursuant to 

Section 603.). 

3.  BLM’s decision in the Settlement to disavow the agency’s authority or duty to conduct 

wilderness reviews apart from those carried out pursuant to the instruction in FLPMA § 

603, 43 U.S.C. § 1782, is arbitrary and capricious and otherwise not in accordance with 

law because wilderness reviews are permitted and/ or required by FLPMA § 201(a), 43 

U.S.C. § 1711(a), and FLPMA’s implementing regulations.   

 



CROSS CLAIM 2 
(Violation of the Federal Land Policy and Management Act) 

 
1. FLPMA declares that BLM shall, “with public involvement . . . , develop, maintain, and, 

when appropriate, revise land use plans which provide by tracts or areas for the use of the 

public lands.”  43 U.S.C. § 1712(a).  FLPMA further requires that when BLM develops 

and revises its land use plans, that the agency: “(1) use and observe the principles of 

multiple use and sustained yield . . . .(4) rely, to the extent it is available, on the inventory 

of public lands, their resources and other values; (5) consider present and potential uses 

of the public lands; (6) consider the relative scarcity of the values . . . ; [and] (7) weigh 

long-term benefits to the public against short-term benefits involved . . . .”43 U.S.C. § 

1712(c) 

2.  In the Settlement Agreement, BLM declares that the agency “will not establish, manage 

or otherwise treat public lands, other than Section 603 WSAs … as WSAs … pursuant to 

the Section 202 process absent congressional authorization.”  Settlement at 14.  See also 

Settlement at 13 (declaring that BLM lacks “authority to establish Post-603 WSAs”), id. 

(announcing that the 1999 Utah Wilderness Inventory shall not be used to create 

additional WSAs or manage public lands as if they are or may become WSAs”).  

3.  BLM’s decision in the Settlement to disavow the agency’s authority to create WSAs 

though the agency’s land use planning process, is arbitrary and capricious and otherwise 

not in accordance with law because FLPMA § 202, 43 U.S.C. § 1712,and its 

implementing regulations provide the agency with the authority to create WSAs though 

the agency’s land use planning process.   



CROSS CLAIM 3 
(Violation of the National Environmental Policy Act) 

1. NEPA and the Council of Environmental Quality’s implementing regulations for the 

National Environmental Policy Act require that federal agencies, including BLM, 

“[r]igorously  explore and objectively evaluate all reasonable alternatives” in an 

environmental impact statement.  40 C.F.R. § 1502.14(a). 

2.  In the Settlement Agreement, BLM declares that the agency “will not establish, manage 

or otherwise treat public lands, other than Section 603 WSAs … as WSAs … pursuant to 

the Section 202 process absent congressional authorization.”  Settlement at 14.  See also 

Settlement at 13 (declaring that BLM lacks “authority to establish Post-603 WSAs”).  In 

keeping with this legal commitment, BLM further committed itself to “amending the 

notices of intent to prepare an environmental impact study” for several specific Utah 

BLM resource management plans so as to “remove and all references or plans to create 

additional ‘WSAs,’ and to remove any and all references or plans to classify or manage 

BLM lands (other than the Section 603 WSAs) as if they are or may become WSAs.   

3. BLM’s commitment in the Settlement Agreement to refuse to designate any WSAs 

through the agency’s land management planning process generally, and in the processes 

for the particular named BLM areas specifically, is arbitrary and capricious and otherwise 

not in accordance with law because NEPA and its implementing regulations require the 

agency “[r]igorously  explore and objectively evaluate all reasonable alternatives” in an 

environmental impact statement.  40 C.F.R. § 1502.14(a) (emphasis added). 



CROSS CLAIM 4 
(Violation of the National Environmental Policy Act) 

1. The Council of Environmental Quality’s implementing regulations for the National 

Environmental Policy Act require that: 

(c) While work on a required environmental impact statement is in progress and the 
action is not covered by an existing program statement, agencies shall not undertake in 
the interim any major Federal action covered by the program which may significantly 
affect the quality of the human environment unless such action: 

  (1) Is itself justified independently of the program; 

 (2) Is itself accompanied by an adequate environmental impact statement; 
and 

(3) Will not prejudice the ultimate decision on the program. Interim action 
prejudices the ultimate decision on the program when it tends to determine 
subsequent development or limit alternatives. 

40 C.F.R. § 1506.1(c). 

2.  In the Settlement Agreement, BLM declares that the “[m]anagement of Post-603 Lands 

to preserve their alleged wilderness character is inconsistent with FLPMA’s Section 603 

limited delegation of authority . . . .”  Settlement Agreement at 9.   

3. BLM’s commitment in the Settlement Agreement to refuse to manage any Post-603 

Lands “to preserve their alleged wilderness character” is arbitrary and capricious and 

otherwise not in accordance with law because NEPA and its implementing regulations 

require the agency to refrain from taking any action that will “prejudice the ultimate 

decision on the program.”  Such prejudice will occur as a result of the Settlement 

Agreement every time that BLM is preparing an environmental impact statement in 

which one reasonable alternative is the protection of an area’s wilderness character.  



CROSS CLAIM 5 
(Violation of the Constitution of the United States) 

1. Article II of the Constitution vests significant authority in the President and, though him, 

in subordinate executive agencies and officers, including the authority to “take Care that 

the Laws be faithfully executed.”  U.S. Const., art. II, § 3.  The Constitution explicitly 

provides that Presidents shall serve four-year terms of office, for a maximum of two 

terms.  Id. at art. II, § 1; id. at Amendment XXII.  At the end of a President’s term, the 

authority of that President and his Administration comes to an end and any attempt by a 

President to exert legal control over the powers of his successors, unless specifically 

authorized, is a violation of the Constitution. 

2. In the Settlement Agreement, BLM legally commits the agency, now and in the future, to 

a specific interpretation of FLPMA and to a specific agency management approach.  For 

example, BLM commits the government to an interpretation of FLPMA under which the 

agency has no authority to “conduct wilderness reviews”  and no authority to “establish 

Post-603 WSAs.”  Settlement at 12-13.   

3. In addition, in the Settlement Agreement, BLM commits, without any time limitation, 

that the agency: (1) “will not establish, manage or otherwise treat public lands, other than 

Section 603 WSAs … as WSAs … pursuant to the Section 202 process absent 

congressional authorization”; (2) will not apply the Interim Management Policy “to BLM 

lands other than Section 603 WSAs”; and (3) will not utilize the 1999 Utah Wilderness 

Inventory “to create additional WSAs or manage public lands as if they may become 

WSAs.”     Settlement at 13-15. 

4. By committing itself to a particular interpretation of FLPMA and to the particular 

treatment of BLM’s wilderness-quality lands, BLM’s decisions in the Settlement 



Agreement could curtail or even eliminate the management prerogatives of future 

Presidents and their Administrations.  To the extent the Settlement does so, it violates the 

Constitution. 

CROSS CLAIM 6 
(Violation of the Court’s Order in Sierra Club v. Watt, 608 F. Supp. 305 

 (E.D. Cal. 1985) 
 
1. In Sierra Club v. Watt, 608 F. Supp. 305 (E.D. Cal. 1985), the Sierra Club challenged a 

decision by Secretary of the Interior James Watt to, among other things, delete a number 

of areas from WSA status because they were less than 5,000 acres in size.  The Court 

held that BLM could not create WSAs of less than 5000 under FLPMA § 603, 43 U.S.C. 

§ 1782.  However, the Court rejected BLM’s view that removing the areas from the 603 

WSA list necessarily meant that the areas must be managed for the full range of multiple 

uses and could not be managed under FLPMA § 202 and § 302 to preserve their potential 

for later wilderness designation by Congress.  In keeping with this holding, which BLM 

never appealed, the court ordered that: 

The Secretary of Interior shall manage all less than 5,000 acre lands previously 
included by Secretary Andrus in his November 14, 1980 order and deleted by 
Secretary Watt in his December 30, 1982, order, pursuant to the nonimpairment 
management protocol specified in the W[ilderness] I[nventory] H[andbook] and 
I[nterim] M[anagement] P[olicy] for potential inclusion as WSA’s unless and 
until the Secretary exercises his discretion in a manner permitted by law to 
change that status. 

 
 Sierra Club, 608 F. Supp. at 344. 
 
2. In the Settlement Agreement, BLM stipulates that “[m]anagement of Post-603 Lands to 

preserve their alleged wilderness character is inconsistent with FLPMA’s Section 603 

limited delegation of authority.”  Settlement Agreement at 9.  In addition, BLM 



committed to “refrain from applying the IMP … to BLM lands other than Section 603 

WSAs.”  Id. at 15. 

3.  BLM’s commitment in the Settlement Agreement to refuse to manage any Post-603 

Lands “to preserve their alleged wilderness character” and to refrain from applying the 

IMP to any non-603 lands is arbitrary and capricious and otherwise not in accordance 

with law because it is in direct conflict from an order of the Eastern District of California 

to manage specific areas under the IMP for their potential designation as WSAs.  BLM 

may not evade the direct order of one court with a friendly settlement agreement in 

another court with different parties. 

CROSS CLAIM 7 
(Violation of the Federal Land Policy Management Act) 

 
1. Since FLPMA’s passage in 1976, BLM has created numerous WSAs though the agency’s 

§ 202 land management planning process, 43 U.S.C. § 1712.   Before the level of 

protection afforded these WSAs may be altered by BLM, the agency must, at the very 

least, amend the applicable resource management plan in accordance with 43 C.F.R. § 

1610.5-5, which requires, among other things, public participation and that BLM 

consider the impacts of the proposed amendment in an environmental assessment or 

environmental impacts statement.  

2.  In the Settlement Agreement, BLM declares that the agency “will not establish, manage 

or otherwise treat public lands, other than Section 603 WSAs … as WSAs … pursuant to 

the Section 202 process absent congressional authorization.”  Settlement at 14.  See also 

Settlement at 13 (declaring that BLM lacks “authority to establish Post-603 WSAs”).   

3. BLM’s commitment in the Settlement Agreement to refuse to manage any Post-603 lands 

as WSAs is arbitrary and capricious and otherwise not in accordance with law because it 



results in a change in resource management plans that may affect the areas’ resource uses 

without the agency having completed the plan amendment process.  43 C.F.R. § 1610.5-

5. 

PRAYER FOR RELIEF 

 
By way of relief, NRDC request that this Court: 

1. 

2. 

3. 

4. 

Deny plaintiffs the relief they seek. 

Enter a declaratory judgment in favor of NRDC as set forth above in NRDC’s  
cross claims. 

Declare that the Settlement Agreement is arbitrary, capricious, contrary to law, 
and unconstitutional as set forth above in the Cross Claims. 

Enjoin defendants from relying upon, or in any way implementing, the terms of 
the Settlement Agreement except to the extent that BLM has independent legal authority for the 
action in question and has complied with all legally required procedures. 

5. Order BLM to comply with the following order from Sierra Club v. Watt: 
 
The Secretary of Interior shall manage all less than 5,000 acre lands previously 
included by Secretary Andrus in his November 14, 1980 order and deleted by 
Secretary Watt in his December 30, 1982, order, pursuant to the nonimpairment 
management protocol specified in the W[ilderness] I[nventory] H[andbook] and 
I[nterim] M[anagement] P[olicy] for potential inclusion as WSA’s unless and 
until the Secretary exercises his discretion in a manner permitted by law to 
change that status. 

6. Enjoin BLM from withdrawing any protections or WSA status from any areas 
recognized by BLM in its land management planning process as WSAs until such time as BLM 
has complied with all applicable laws and regulations, including 43 C.F.R. § 1610.5-5. 

7. Dismiss plaintiffs’ claims with prejudice. 

8. Award NRDC its costs and attorneys’ fees to the extent provided for by law. 

9.  Award NRDC such other injunctive and declaratory relief as is just and equitable. 
Respectfully submitted May 2, 2003. 
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