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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

CENTER FOR BIOLOGICAL
DIVERSITY, et al.,

Plaintiffs, Casc No. C02-2505L

V. ORDER REGARDING CROSS
MOTIONS FOR SUMMARY

ROBERT LOHN, et al., JUDGMENT

Defendants.

I. INTRODUCTION

This matter comes before the Court on a motion for summary judgment (Dkt. # 29)
filed by plaintiffs Center for Biological Diversity, et al. (collectively, “Plaintiffs™} and a
cross motion for summary judgment (Dkt. # 41) filed by defendants Robert Lohn, ef al.
(collectively “Defendants™ or “NMFS™). Plaintiffs brought this action to challenge the
National Marine Fisheries Service’s (“NMFS™) determination that the “Southern
Resident” orca whales of the Puget Sound, the Strait of Juan de Fuca, and the Georgia
Strait do not warrant listing under the Endangered Species Act (“ESA™). Plaintiffs

contend that Detendants made this determination based upon a factor that is not permitied
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by the ESA, that Defendants failed to protect the only resident orca population indigenous
to the contiguous United States, and that Defendants relied upon a definition of the orca
species that falls below the best available scientific information standard. For the reasons
set forth in this Order, the Court grants in part and denies 1n part both motions, sets aside
Defendants” *not warranted” finding, and remands this matter to NMFS for re-
determination of whether the Southern Residents should be listed pursuant to the ESA.

II, BACKGROUND
A. The Killer Whale (Orcinus Orca).

Killer whales (“orcas™) are among the world’s most recognized and beloved
marine mammals. In recent years public concern for orca whales has increased
dramatically, and today many individuals and organizations, some of which are plaintiffs
in this lawsuit, work to protect these magnificent animals.’

Orcas live in matriarchal units, which congregate with other units to form pods,

'Within the past century commercial fishermen regularly shot orcas, perceiving
them as competitors for fish, and both the Canadian and United States military forces
reportedly used orcas for target practice. Sec M.L.. Lyke, Toxin Threatens a Wonder of
the Northwest, Washington Post, Nov. &, 1999, at A9; Eric Sorensen, Orca Makcover:
‘Killer’ to Icon, Seattle Times, Jan. 6, 2003, at Al; but see AR 6 at 44 (noting that some
authorities state that the Royal Canadian Air Force bombed or strafed orcas in British
Columbia and noting that the United States Air Force dropped depth charges on orcas in
Icelandic waters, but concluding that “no evidence can be found of military bombing or
strafing of killer whales in British Columbia and Washington™). Today’s public adoration
of and concern for this Pacific Northwest icon stands in striking contrast to past disdain
for the creature. This adoration and concern is evident in the highly publicized
reunification of the orphaned *Springer” with her pod and similar anticipated efforts to
reunite “Luna” with his pod. See Robert McClure, Capture Goes Smoothly; a Lasgso, a
Sling, and a Barge Used to Move Orca to Pen, Seattle Post-Intelligencer, June 14, 2002,
at Al; Kathy George, U.S, Finds Money for Luna Reunion, Seattle I'ost-Intelligencer,
October 27, 2003, at Bl.
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which in turn congregate to form populations. (AR 6 at 17).> Tach orca population
communicates using one or more unique dialects of clicks, calls, and whistles. Id. at xii,
52, 62. Many scientists believe that orcas possess “culture” and generationally transfer
that culture based upon “(1) their long life-span and extended childhood learning periods .
.. relative to other mammals that possess culture . . ., (2) their advanced central nervous
system relative to other mammals that possess culture . . . and (3) their complex learned
communication system.” {AR 313 (Richard W. Osborne, A Historical Ecology of Salish
Sea “Resident” Killer Whales (Orcinus orca): With Implications for Management (1999)
(unpublished Ph,D. dissertation, University of Victoria)) at 27-28 (internal citations
omitted)).

Taxonomists recognize only one global species of orca whales, the Orcinus orca.
(Complaint (Dkt, # 1) § 24; Answer (Dkt. # 20) § 24). This classification was established
by Carl Linnaeus, “the father of taxonomy,” in 1758, (Plaintiffs’ Reply and Response at
11 (citing AR 330 at 118)). However, biologists classify orcas that are present in the
Eastern North Pacific Ocean into three reproductively isolated forms: resident, transient,
and offshore. (AR 6 at 13). “The threc forms vary in morphology, ecology, behavior,
and genetic characteristics.” Id. “Resident killer whales in the Eastern North Pacific are
noticeably different from both the Transient and Offshore forms.” Id. The dorsal fin of
resident orcas 1s rounded at the tip, and resident orcas primarily prey upon fish. Id. Four
resident orca populations exist in the Eastern North Pacific Ocean: the Southern

Residents, the Northern Residents, and two groups of Alaska Residents. The Southern

*Citations to the Administrative Record in this matter are abbreviated as “AR,”
followed by the tab and page numbers. The Supplemental Administrative Record is cited
as “SAR,” while the Joint Distinct Population Segment Administrative Record is cited as
“DPS AR."
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Residents, consisting of three pods, reside in the inland waterways of Puget Sound, the
Strait of Juan de Fuca, and the Georgia Strait during the spring, swmimer, and fall. 1d. at
14, The Northern Residents, consisting of approximately sixteen pods, range from the
Georgia Strait to Southeastern Alaska. Id. Although there is some overlap in the ranges
of the Southern and Northern Residents, Southern Residents appear not to associate with
other resident orcas, and genetic studies suggest that the stocks of the Southern and
Northern Residents are reproductively isolated from one another. [d.

Transient orcas differ from residents in several respects. Dorsal fins of transient
orcas are more erect and pointed than the dorsal fins of resident orcas. Id. at 15.
Transients congregate in smaller pods than residents and, in contrast to residents,
transients prey primarily upon other marine mammals, such as seals, porpoises, and
whales. Id. Transients travel long distances in pursuit of their prey. 1d. Although the
transients’ geographical range overlaps with that of both resident and offshore orcas,
transients do not intermingle with resident or offshore orcas, and significant genetic
differences exist between and among the three forms. Id.

“Offshore killer whales are poorly understood.” 1d. Offshore orcas are
morphologically similar to residents and appear to range from central costal Mexico to
Alaska, in both coastal and offshore waters. 1d. Offshore orcas do not intermingle with
residents or transients, and genetic data suggest the form is reproductively isolated from
the other forms. Id.

B. The Decline of the Southern Residents.

Fewer Southern Residents inhabit their historic range today than a century ago.

Plaintiffs suggest that the population of Southern Residents likely once numbered

between 140 and 200. (Plaintiffs” Motion at 5); see also AR 6 at 52 (“Given the
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speculative nature of some of this information [upon which analysis of past populations is
based], it is difficult to make conclusive statements about the past abundance of Southern
Residents and what the current or past carrying capacity have been. However, several
lines of evidence indicate that population sizes in the past may have been larger.”). Three
major population declines have occurred since the mid-1960s.

During the 1960s and early 1970s, “at least 68 [Southern and Northern Resident]
whales were removed or killed during capture operations for public display.” (AR 6 at
43). As aresult of a shortage of reproductive females due to those capture operations, the
Southern Resident population declined by approximately twelve percent between 1980
and 1984, Id. at 31. The population then grew and stabilized as more female orcas
became reproductively mature. (Complaint § 35; Answer 4 35). In recent years the
population of Southern Residents has declined precipitously. Between 1996 and 2001,
the Southern Resident population declined by twenty percent from 97 whales to 78
whales. (AR 6 at vii, 31). Scientists are uncertain of the cause of this most recent
decline, but suspect external causes, such as the availability of prey or the presence of
pollution, rather than demographic changes or mere fluctuations in year-to-year survival.
1d. at 33-34,

C. Plaintiffs’ Petition for ESA Protection of the Southern Residents.

Congress enacted the ESA “to provide a means whereby the ecosystems upon
which endangered and threatened species depend may be conserved [and] to provide a
program for the conservation of such endangered species and threatened species.” 16
U.S.C. § 1531(b). An “endangered species™ is a species that is “in danger of extinction
throughout all or a significant portion of its range.” 16 U.5.C. § 1532(6). A “threatened

species” is a species that is “likely to become an endangered species within the
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foreseeable future throughout all or a significant portion of its range.” 16 U.S.C. §
1532(20). A “species” includes “any subspecies of fish or wildlife or plants, and any
distinct population segment of any specics of vertebrate fish or wildlife which interbreeds
when mature.” 16 U.S.C. § 1532(16).

The ESA does not define “distinct population segment” (“DIP'S™). However, in
1996 NMFS and the Fish and Wildlife Service (“FWS") (collectively, “the Services™)
published a joint policy (the “DPS Policy™) clarifying their interpretation of that term,
See 61 Fed. Reg. 4722 (Feb. 7, 1996). The DPS Policy requires the Services to evaluate
three elements when considering identification of a DPS:

(1) Discretcness of the population segment in relation to the remainder of the
species to which it belongs;

(2)  The significance of the population segment to the species to which it
belongs; and

(3)  The population segment’s conservation status in relation to the Act’s
standards for listing (i.c., is the population segment, when treated as
if it were a species, endangered or threatened?).
Id. at 4725.
NMEFS determines whether to list a species as threatened or endangered whenever

any one of the following faclors is met:

(1) the present or threatened destruction, modification, curtailment of its habitat
or range;

(2)  overutilization for commercial, recrcational, scientific, or educational
purposes;

(3)  disease or predation;
(4)  the inadequacy of existing regulatory mechanisms; or
(5)  other natural or manmade factors affecting its continued existence.

16 U.S.C. § 1533(a)(1). Once a species is listed, various protections of both members of
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the species and the species’ critical habitat are engaged. See 16 U.S.C. §§ 1536, 1538.
The ESA provides that interested persons may petition to add a species to, or
remove a species from, the endangered or threatened species lists, 16 U.S.C. §
1533(b)(3)(A). “To the maximum extent practicable, within 90 days after receiving”™ such
a petition, NMFS must determine “whether the petition presents substantial scientific or
commercial information indicating that the petitioned action may be warranted.” 1d, If
NMFS determines that the petitioners have made such a showing, NMFS must
immediately review the status of the species and make a determination of whether listing
is warranted within twelve months of receipt of the petition. 16 U.S.C. § 1533(b)(3)(B).
In May of 2001, Plaintiffs and others petitioned NMFS to list the Southern
Resident orcas as endangered pursuant to the ESA, (AR 34). On August 13, 2001,
NMFS issued a finding that listing the Southern Residents may be warranted, (AR 7; 66
Fed. Reg. 42,499 (Aug. 13, 2001)). NMFS then convened a biological review team (the
“BRT") to conduct a status review of the Southern Residents. (Complaint f 39; Answer §
39). The BRT was composed of eleven NMFS scientists with expertise in conscrvation
biology, genetics, risk assessment, risk modeling, toxicology, and contaminants. See AR
6atln.l. On April 16, 2002, the BRT forwarded its Report on the Status Review of the
Southern Residents to NMFS decision-makers. $See AR 5. NMFS considered the BRT’s

report and conclusions, and on July 1, 2002, published a final determination regarding
whether the Southern Residents should be listed, NMFS concluded that because the
Southern Residents do not meet the “significance™ criterion of the DPS Policy, ESA

listing is not warranted.” 67 Fed. Reg. 44,133, 44,136-38 (July 1, 2002).

*At the time NMFS issued the “not warranted” determination, the agency indicated
its intent to conduct a status review to determine whether the Southern Resident stock
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Plaintiffs filed this action on December 18, 2002.
ITI. DISCUSSION
A.  Administrative Procedure Act Standard.

Defendants’ final agency actions made pursuant to the ESA are reviewed in
accordance with the APA. Friends of Endangered Species, Inc. v. Jantzen, 760 F.2d 976,
981-82 (9th Cir, 1985).

A court may disturb an agency’s final action only if that final action is “arbitrary,
capricious, an abuse of discretion, or otherwise not in accordance with law.” 5U.S.C. §
706(2)(A). This standard is “highly deferential, presuming agency action to be valid and
affirming the agency action if a reasonable basis ¢xists for its decision.” Independent
Acceptance Co. v. California, 204 F.3d 1247, 1251 (9th Cir. 2000). A reviewing court
must not “substitute its judgment for that of the agency” concerning the proposed action,

Citizens to Preserve Overton Park v, Volpe, 401 U.S. 402, 416 (1971). Rather, a court

must determine whether the decision was “based on a consideration of relevant factors.”

Blue Mountains Biodiversity Project v. Blackwood, 161 F.3d 1208, 1211 (Sth Cir. 1998).

The standard does not shield the agency from a “thorough, probing, in-depth review.”
Seattle Audubon Soc'y v. Moseley, 798 ', Supp. 1473, 1476 (W.D. Wash. 1992) (quoting
Citizens to Preserve Overton Park, 401 1.8, at 415).

An agency seeking to justify its action may not offer a new explanation for the

action, but must be judged on the rationale and record that led to the decision, City of

should be identified as “depleted” under the Marine Mammal Protection Act (the
“MMPA™). Less than one year later NMFS published a final rule designating the
Southern Residents as depleted under the MMPA. 68 Fed. Reg. 31,980 (May 29, 2003).
NMEFS also announced that, pursuant to the MMPA, it would prepare a conservation plan
to reverse the Southern Residents” decline and to promote the population’s recovery, Id,
at 31,982,
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1ssourt v. Department of Hous. & Urban Dev., 923 F.2d 188, 192 (D.C,

Cir. 1991) (*arbitrary and capricious review . . . demands evidence of reasoned
decisionmaking at the agency level; agency rationales developed for the first time during
litigation do not serve as adequate substitutes™).

“Summary judgment is an appropriate procedure for resolving a challenge to a
federal agency’s administrative decision when review is based upon the administrative
record, even though the court does not employ the standard of review set forth in Rule

56.” Maine v. Norton, 257 F. Supp. 2d 357, 363 (D. Me. 2003) (citing Florida Power &

Light Co. v. Lorion, 470 U.8. 729, 743-44 (1985)).

B. Was Defendants’ Determination that the Southern Residents Should not be
Listed Arbitrary, Capricious, an Abuse of Discretion, or Otherwise Not in
Accordance with the Law?

1. Key BRT Findings and NMFS Conclusions.

The BRT conducted its status review of the Southern Resident orcas in light of the
Services” DPS Policy. That policy requires NMFS to consider the discreteness of the
population in relation to the remainder of the species, the significance of the population to
the species to which it belongs, and the population’s conservation status, 61 Fed. Reg.
4722, 4725 (Feb. 7, 1996).

a. Discrete Population.

The BRT “unanimously concluded that the Southern Resident killer whales are
discrete from other killer whale populations.” (AR 6 at 59). Tn making this
determination, the BRT relied upon genetic data that show that resident, transient and
offshore orcas display “significant genetic differences” between each form and that there

is no evidence of intermixing between the Southerm Resident and Northern Resident
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populations. See id. at 14-15, 22-23, 53, 56-58. The BRT also relied upon differences in
the summer ranges of the various forms and populations of orcas. Scg id. at 28, 59,

NMEFS concluded that the Southern Residents are a discrete population based upon
the BRT’s findings regarding genetic data and other relevant information, 67 Fed. Reg. at
44,136,

b. Conservation Status.
The BRT calculated a range of outcomes for the Southern Resident population.
Using the average mortality rate since 1974, the BRT calculated an extinction probability

of 1-5% in 100 years and 5-50% in 300 years for the Southern Residents. Using the
average mortality rate for 1992-2001, the BRT calculated a 12-30% probability of
extinction in 100 years and an 86-98% probability of extinction in 300 years, Id, at xiv,
71. The BRT observed that the Services have not established quantitative thresholds for
extinction nsk, Id, at 77. However, a group of scientists convened by NMFS recently
recommended that a 1% probability of extinction in 100 years could meet the
“conservation status™ element of the DPS Policy for purposes of defining a species or
population as endangered. Id,

In its *not warranted” determination, NMF§ acknowledged that the Southern
Residents “face a relatively high risk of extinction.” 67 Fed. Reg. at 44,137,

c. Significance of Population,

The “significance” element of the DPS Policy requires inquiry into the importance

of the population to the taxon to which it belongs.* 61 Fed. Reg. at 4725. When making

this determination the Services consider:

‘A “taxon” is a unit of classification of animals or organisms, such as a specics, a
genus, or a family,
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