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the proposed rule to “regard” in the final revised rule, however, should provide little assurance to the
regulated community.” Id.

In contrast, the regulated community can have complete assurance that unless it provides rebuttal
evidence, the Agencies will simply rely on their own information to determine jurisdiction consistent with
their presumption that mechanized landclearing, ditching, channelization, and in-stream mining is subject to
section 404 regulation. Id. According to Pufko, “[t]he trigger is the use of certain earth-moving
equipment.” Id. Why? Because the Agencies have already determined that the use of certain earth-
moving equipment will result in more than incidental fallback and is, therefore, subject to permitting. Id.

Pufko concludes, as he must, that “[d]espite the textual language, the final revised rule serves as
a presumption in an ordinary and meaningful sense.” Id. “Thus, the diligent project proponent would be
forced to rebut, presenting evidence showing that its activities result only in incidental fallback.” Id. But
given the Agencies’ generic determination that earth-moving equipment does involve more than incidental
fallback, Pufko is doubtful than any rebuttal evidence submitted by landowners will overcome the
government’s presumption. /d. The use of backhoes is an example. Although commentors on the new
rule provided evidence to the Agencies of the common-sense observation that a single-motion scoop, like
a backhoe, typically only results in incidental fallback, the Agencies refused to except the use of such
equipment from their presumption that such equipment would cause aregulable discharge. 66 Fed. Reg.
at 4563.

Pufko’s conclusion—that the new rule 1s a presumption in disguise and shifts the burden of proof

to the public—stands in stark contrast to the self-serving assertion by the Agencies that “The Rule adds no



new permitting requirements or procedural hurdles. Nor does it require any immediate action by Plaintiffs.”
Government Memorandum at 22.
Because the new discharge rule impermissibly shifts the responsibility for establishing federal
jurisdiction to the regulated community, the rule is invalid and should be set aside.
11
THE AGENCIES’ SEDIMENT AND POLLUTANT
RELEASE THEORY NULLIFIES THE DECISIONS OF THIS
COURT AND THE D.C. CIRCUIT INTERPRETING THE CWA
The EPA and the Corps recognize three types of activity associated with the use of mechanized
earth-moving equipment in United States Waters: (1) the dredging itself, or the actual removal of soil and
debris from the water; (2) incidental fallback, such as the spilling of soil back into the water as the dredged
material is being removed; and, (3) the incidental suspension and relocation of soil disturbed by the
dredging operation. See 66 Fed. Reg. 4550. Under the CWA, these Agencies have no authority to
regulate these types of activities. But in their new rule defining “discharge of dredged material” these
Agencies assert authority over resuspension and relocation of soil. This allows the Agencies to effectively
regulate all soil movement in United States Waters in open contravention of the decisions of this Court and
the D.C. Circuit, and the clear text of the CWA.
In American Mining Congress v. U.S. Army Corps of Engineers, 951 F. Supp. 267 (D.D.C.
1997), this Court held that Congress did not authorize the Agencies to regulate dredging operations under

section 404 of the CWA. American Mining, 951 F.Supp.at273. Instead, this Court held that Congress

authorized the regulation of dredging operations, in certain waters, only under section 10 of the Rivers and



under section 404 of the CWA.

Itis certain, therefore, that the Agencies will require a 404 permit for the “use of mechanized earth-
moving equipment to conduct landclearing, ditching, channelization, in-stream mining or other earth-moving
activity....” Thisis not only clear from the Agencies’ current application of section 404 to such benign
“earth-moving” activities as “deep plowing,” but also from the fact that ordinary earth-moving equipment
will always result in what the Agencies deem as more than incidental fallback.

In the preamble to the new discharge rule, the EPA and the Corps stated that the mere stirring up
ofthe soil in water can cause siltation or the release of chemical pollutants trapped in the dirt which, in their
view, constitutes a regulable discharge. See 66 Fed. Reg. at 4557. The only general class of activities
which the Agencies haven’t prejudged as discharge producing “include discing, harrowing, and harvesting
where soil is stirred, cut or turned over to prepare for planting of crops.” Id. at 4554. Because these
“practices involve only minor redistribution of soil, rock, sand, or other surface materials,” the Agencies
say they are not regulable. Id. But since these activities are indistinguishable from the “minor redistribution
of soil” caused by “deep plowing” which the Agencies maintain is regulable, it would appear that the
Agencies are using a stricter bright-line rule than they admit.

The only other exception mentioned by the Agencies is so narrow and antiseptic that it implies no
other earth-moving activities could reasonably pass the Agencies’ test for producing only incidental
fallback. According to the Agencies, “some suction dredging operations can be conducted in such a
manner that if the excavated material is pumped to an upland location or other container outside waters of

the United States and the mechanized removal activity takes place without resuspending and relocating
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sediment downstream, then such operations generally would not be regulated.” Id. at 4554.

This hypothetical of a pristine dredging operation, which does not resuspend or relocate sediment,
isthe Agencies’ defacto standard for judging all other earth-moving activities. Butitisa standard that
cannot be met by any ordinary method of landclearing, ditching, channelization, or in-stream mining. Indeed
the Agencies received several comments demonstrating this in relation to in-stream mining, dry stream
excavation, and the use of a backhoe, “the classic example of how digging could be done with no more than
incidental fallback.” Id. at4562. But the Agencies refused to modify their presumption that such activities
would be subject to 404 permitting.

In the case of the backhoe, the Agencies concluded that one-motion excavation is subject to
regulation because such excavation involves large volumes of soil. This conclusion is in direct conflict with
the D.C. Circuit’s statement in National Mining that the regulation of even a ton of fallback was not
intended by Congress:

the straightforward statutory term “addition” cannot reasonably be said to encompass the

situation in which material is removed from the waters of the United States and a small

portion of it happens to fall back . . . Congress could not have contemplated that the
attempted removal of 100 tons of [material] could constitute an addition simply because

only 99 tons of it were actually taken away.

National Mining, 145 F.3d at 1404.

This Court need not wait for a case that applies the new rule to determine the validity of the new

rule. Itis clear that the Agencies will regulate virtually any activity that results in any soil disturbance

involved in landclearing, ditching, channelization, and in-stream mining. Moreover, the Agencies have been

clear about the legal bases on which they rely for applying their new rule so broadly. They claim that
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neither the Act nor the decisions of National Mining and American Mining bar them from regulating any
soil movement they can characterize as more than incidental fallback, evenif there is no “addition” of
material to United States Waters. This assertion of authority exceeds Congressional intent and should not
be allowed. Therefore, this Court should invalidate the new rule.
CONCLUSION

Unfortunately, even after clear decisions limiting federal jurisdiction under the CWA, such as
SWANCC, National Mining, and American Mining, the EPA and the Corps are still looking for ways
to expand their authority. For them, an adverse court decision is just a temporary setback; there are other
courts. Rather than embrace their responsibility to enforce the law as written, they would rewrite the law
onacase-by-case basis to suit their own ends. But the regulated community has a right to know what the
lawrequires. Therefore, this Court should address the merits of Plaintiffs” arguments in this case and
determine the scope of federal authority for regulating the discharge of dredged material under the Clean
Water Act.
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