IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FRIENDS OF THE EARTH,

Petitioner,

V. Case No.: 1:04-CV-92 (RMU)
UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY and
MICHAEL O. LEAVITT, Administrator,
United States Environmental
Protection Agency,

Respondents,
And

DISTRICT OF COLUMBIA WATER
AND SEWER AUTHORITY,

Intervenor-Respondent.
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DISTRICT OF COLUMBIA
WATER AND SEWER AUTHORITY’S MOTION FOR SUMMARY JUDGMENT

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, Intervenor-Respondent,
District of Columbia Water and Sewer Authority (“WASA”), by counsel, moves for summary
judgment in favor of WASA and the United States Environmental Protection Agency (“EPA”).

WASA submits that there are no material facts in dispute and that EPA’s decisions
should be upheld. The Clean Water Act does not specify how “total maximum daily loads”
should be expressed, leaving it to EPA (and the states, where appropriate) to make that
determination so long as compliance with applicable water quality standards is assured.

Plaintiff’s arguments to the contrary (1) directly conflict with Section 402(q) of the CWA; and



(2) would, if sustained, lead to untenable and unjust results in direct contravention of established
principles of statutory construction.

In support of its motion, WASA submits the accompanying memorandum of law.

Respectfully submitted,

DISTRICT OF COLUMBIA WATER
AND SEWER AUTHORITY
by Counsel

A

Waller T. Dudley; Esq. (D.C.Bdr No. 450948)
McGuireWoods LLP

Suite 1800, 1750 Tysons Boulevard

McLean, VA 22101

(703) 712-5465

David E. Evans, Esq. (Bar No. PA0017)
Stewart T. Leeth, Esq. (Bar No. PA0016)
McGuireWoods LLP

901 East Cary Street

Richmond, VA 23219

(804) 775-1000
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standards for the selected CSO controls based on average design conditions. Id. at 18,696. The

CSO Policy, therefore, not only recognizes the appropriateness of using annual loads as the basis for
establishing CSO control performance standards to achieve compliance with water quality
standards, it directs that the performance standards be based on average design conditions. FoE’s
assertions are fundamentally inconsistent with this aspect of the CSO Policy.

IL. FoE’S 24-HOUR INTERPRETATION, IF ADOPTED, WOULD UNDERMINE
WASA’S LONG TERM CSO CONTROL PLAN

In addition to conflicting with Section 402(q) of the CWA, FoE’s 24-hour interpretation, if
adopted, would have serious and wide-ranging practical ramifications for WASA’s CSO program,
which further demonstrates that FoE’s argument should be rejected. The Supreme Court has long
held that a court must avoid statutory interpretations that lead to absurdities or unjust results, if

alternate, reasonable interpretations may be found. See Church of the Holy Trinity v. United States,

143 U.S. 457, 460 (1892). “General terms should be so limited in their application as not to lead to
injustice, oppression, or an absurd consequence. It will always, therefore, be presumed that the
Legislature intended to its language, which would avoid results of this character.” United States v.
Kirby, 74 U.S. 482, 486-87 (1869). Indeed, the Second Circuit has already found that FoE’s 24-
hour interpretation is “absurd.” Muszynski, 268 F.3d at 99.

In the present case, WASA operates combined sewers in the Anacostia watershed, which,
without any controls, discharge to the River an average of 75 times per year through 17 outfalls.
Draft LTCP at 3-1, 12-8. WASA’s Draft LTCP calls for the installation of CSO controls that will
reduce CSO discharges to the Anacostia River from an average of 75 per year to an average of four

per year and CSO volume from an average of 2,142 million gallons per year (“mgy”) to an average
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of 96 mgy, which is a 95.5 percent reduction in the average volume of CSO discharged to the
Anacostia without any controls. Draft LTCP at 12-8, Exhibit A.°

In accordance with the CSO Policy, WASA identified and evaluated a number of control
alternatives during the development of its Draft LTCP. Among these alternatives, complete
separation of the combined sewer system was identified as the only alternative that would totally
eliminate CSO discharges. Draft LTCP at 8-29, Exhibit A. The following analysis from WASA’s
evaluation of the complete separation alternative against the control plan adopted in the Draft LTCP
demonstrates both the legal and practical consequences of adopting FoE’s position that TMDLs
must be expressed only as a quantity of pollutant over a 24-hour day.

First, the BOD TMDL allocates an annual load of 152,906 pounds of BOD to the CSOs
discharging to the Anacostia River. This allocation can be achieved with the control plan adopted
in the Draft LTCP because it projects an average of two overflows per year discharging a total of
10,253 pounds of BOD on an annual average basis. Draft LTCP at 9-23, JA 520. However, if the
152,906 pound annual load was converted to a daily load, the authorized daily loading from the
CSOs would be only 418.9 pounds per day of BOD. Id. Itis apparent from the Draft LTCP that
this daily load allocation could not be achieved with the recommended plan because the entire
projected annual BOD load of 10,253 pounds would be discharged during the few overflows
remaining after implementation of the Draft LTCP. Id. at 9-23 and 9-24,JA 520 and JA 521.
Accordingly, the Draft LTCP concludes that only complete separation of WASA’s combined sewer
system would achieve a BOD allocation expressed as a daily load. Id. As discussed earlier,

separation is only one of several control alternatives recognized by the CSO Policy.

S WASA’s LTCP encompasses more than control of CSO discharges to the Anacostia River. It also provides
for the control of CSO discharges to the Potomac River and Rock Creek. Draft LTCP at 12-8, Exhibit A.
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Second, in concluding that complete separation of the combined sewer system is not

economically or technically feasible, the Draft LTCP makes the following observations.

* Disruption — Separation essentially involves constructing a
duplicate sewer system for the central one third of the District.
Sewer construction would be necessary in every neighborhood
and in the vast majority of streets in each neighborhood.
Disruption associated with construction would be significant,
widespread, and long lasting. ...

* Impacts to Private Property — the majority of buildings in the
combined sewer area have roof drains and gutters discharging to
the building sanitary system, which in turn discharges to the
combined sewer system. Separation on private property would
thus be required. Past separation experience in the District and in
other cities has shown that obtaining access and permission from
private property owners can be difficult, time consuming, and, in
some cases, not achievable....

¢ Technical Difficulty — Other cities have discovered some
separation projects to be much more difficult to construct that
[sic] originally anticipated. In some cases, the efforts to separate
sewer systems have been abandoned. Part of the reason for this is
that there are many unknowns involved in working with sewer
systems which have been constructed over a long period of time.
Records showing the location and nature of existing facilities may
not exist. Costs and difficulties of construction can be much
greater than originally anticipated depending on what is actually
discovered. Public opposition to such a program may increase as
actual construction proceeds.

WASA Draﬁ LTCP at 8-23 to 8-24, Exhibit A.

Finally, WASA’s Draft LTCP concludes that complete separation of the combined sewer
system would provide less water quality benefit to the Anacostia than the final plan because
separation diverts more water to the stormwater system. The Draft LTCP explains how this, in turn,

can adversely affect water quality.

[T]he separate storm water system delivers pollutants to the receiving waters
practically every time it rains, thereby adversely impacting water quality a
great many times per year. With a high degree of CSO control, the loads is
[sic] only delivered to the receiving water between 2 and 12 times per year
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(depending on the degree of control selected). Even though the overall load
may be somewhat higher, CSO discharges have a more limited impact
because they are occurring far less frequently than storm water discharges
which occur more than 70 times per average year.

WASA Draft LTCP Report at 8-24, Exhibit A.

In short, FoE’s position, if sustained, could lead to absurd and unjust results; namely,
dramatically increased costs for WASA ratepayers, extended and widespread disruption throughout
much of the District, and poorer water quality.” Well settled principles of statutory interpretation
compel the Court to avoid these consequences. Kirby, 74 U.S. at 486-87.

CONCLUSION

FoE’s contention that TMDLs must be expressed only as a quantity of pollutant over a 24-
hour day is in direct conflict with Section 402(q) of the CWA, and, if adopted, would undermine
CSO control planning and implementation to the detriment of water quality in the Anacostia River.
If adopted, FoE’s interpretation of EPA’s TMDL obligation also could disrupt the efforts of EPA

and the states, as well as WASA to implement the CWA’s CSO provisions. Therefore, WASA

requests that this Court deny the FoE’s Motion for Summary Judgment and grant summary

judgment in favor of EPA.

7 This is true not only for WASA but also for the hundreds of cities nationwide that are developing and
implementing costly LTCPs to comply with the CWA and that do not involve complete separation of their
combined sewer systems. CSO Report to Congress at 6-20.
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Suite 702
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United States Department of Justice
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