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andsteelheadare,in fact, trendingtowardrecovery;

(2) FederalDefendants'own scientistshaveconcludedthatmanyoftheproposedestuary

mitigationmeasures(andtheassumedbenefits)areunsupportedby scientific literature;

(3) FederalDefendantsassigIiimplausibleandarbitrarynumericalsurvival improvements

to tributaryhabitatactions,eventhoughtheyhavenot identifiedspecifichabitatactionsbeyond

2009,andthereis no scientificdatato supportthosepredictions;

(4) TheBiOp doesnot identify anyperformancestandardsto measurewhetherthe

proposedhabitatimprovementsactuallyresultin thepredictedsurvival improvements.whichare

necessaryto ensurethatthespeciesavoidjeopardy(i.e., "trendingtowardrecovery");

(5) Themopdoesnot articulatea rationalcontingencyplanfor threatenedand

endangeredspeciesin theeventthat theproposedhabitatimprovementsandotherremedial

actionsfail to achievethesurvivalbenefitsnecessaryto avoidjeopardy;and

(6) FederalDefendantsdo notprovidearationalexplanation,basedonthebestavailable

science,for their decisionto curtail bothspringandsummerspill.

You will recall thatall of theseissuesweresetforth in thecourt'spreviouslettersto

counsel,anddiscussedat lengthat oral argumentandduringourApril 2, 2009meeting. At that

meeting,FederalDefendantsinsistedthat they"cannot,andwill not, amend"the2008BiOp. It

is clearthattheconceptof "adaptivemanagement"is flexible enoughto allow usto implement

additionaland/ormodifiedmitigationactionswithin thestructureof theexistingBiOp. Federal

Defendants'recentagreementwith theStateof Washington.and itsmodificationof springspill

areexamplesof the flexibility inherentin "adaptivemanagement."With that in mind, I urge

you to considerimplementingsome.or all, of thefollowing measuresaspartof theadaptive

managementprocess:

• committingadditiOnalfundsto estuaryandtributaryhabitatmitigation,monitoring,and
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evaluation;

• identifying specifictributaryandestuaryhabitatimprovementprojectsbeyond

December2009;

• providingperiodicreportsto thecourt, andallowing for independentscientificoversight

of thetributaryandestuaryhabitatmitigationactions;

• committingadditionalflow to boththeColumbiaandSnakeRivers;

• developinga contingencyplanto studyspecific,alternativehydroactions,suchasflow

augmentationand/orreservoirdrawdowns,aswell aswhat it will taketo breachthe lower Snake

Riverdamsif all othermeasuresfail (i. e., independentscientificevaluation,permitting,funding,

andcongressionalapproval);and

• continuingISAB's recommendedspringandsummerspill operationsthroughoutthe life

of the BiOp.

With a commitmentto theseadditionalandspecificmitigationactions,independent

scientificreview,andthedevelopmentof acontingencyplan, thepartiesandtheentireregion

maybeableto avoidtheadditionalcostsanduncertaintyofyet anotherroundof consultationand

litigation. FederalDefendantshavespentthebetterpartof the lastdecadetreadingwater,and

avoidingtheirobligationsundertheEndangeredSpeciesAct. Only recently,havetheybegunto

committhekind of financial andpolitical capitalnecessaryto savethesethreatenedand

endangeredspecies,someofwhich areon thebrink.ofextinction. We simply cannotafford to

wasteanotherdecade.

All ofusknow thataggressiveactionis necessaryto savethis vital resource,andnow is

thetime to makethathappen.I amencouragedby recentnewsthatFederalDefendantshave

alreadycommittedadditionalfundsto bothtributaryandestuaryhabitatimprovement.

Additionally, theU.S. BureauofReclamationexpectsto delivertheoft-promised(but seldom
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delivered)487,000acre-feetof flow augmentationfrom theupperSnakeRiver in 2009. These

arepositivedevelopments,anddemonstratethatthepartiesarefinally startingto work together.

Ifthepartiescancometo anagreement,I amoptimistic thatwe canmakethis BiOp work and

achievewhatthepreviousBiOpshave�n�o�t�~

Very Truly Yours,

�~�a�r�;�l Jcfft--
�s�A�~�~�d�k�'�t�'

"ted StatesDistrict Judge
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