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PART ONE - Response to ANPRM

I. INTRODUCTION

These comments, along with the attached exhibits, represent the views of the National Wildlife
Federation, Natural Resources Defense Council, Earthjustice, American Rivers, Sierra Club,
Ocean Conservancy, Defenders of Wildlife, Appalachian Center for the Economy and the
Environment, National Audubon Society, Environmental Defense, and Clean Water Action in
response to the questions and requests for comment contained in the Advance Notice of
Proposed Rulemaking on the Clean Water Act Regulatory Definition of “Waters of the United
States,” (hereafter “ANPRM”), 68 Fed. Reg. 1991, January 15, 2003Y published by the
Environmental Protection Agency and the Department of the Army, Corps of Engineers
(hereinafter “the agencies”), ID No. OW-2002—0050.

It is customary when submitting comments in response to an ANPRM or proposed rulemaking to
state appreciation for the opportunity to comment on the matter at hand. However, in this
instance we think it is important to state at the outset that our organizations do not view this
comment process as a welcome “opportunity” but instead as an unwelcome necessity created by
the agencies’ unnecessary initiation of a process to rewrite the rules of the Clean Water Act.

Congress passed the Clean Water Act more than 30 years ago to “restore and maintain the
chemical, physical and biological integrity of the nation’s waters.” While the law has had many
successes, an enormous amount of work remains to be done before our country meets this
important and common sense goal. Rather than seizing on the task at hand, the agencies
responsible for protecting the nation’s waters have instead presented the American public with
the absurd suggestion that the jurisdictional scope of the Clean Water Act should be narrowed by
creating a regulatory category of so-called “isolated” waters and leaving those waters outside the
protections of the Act.

This proposal is flatly contrary to the letter, purpose and original intent of Congress in 1972 and
in subsequent Congresses that amended the Act but reaffirmed its scope. It represents terrible
public health, environmental and economic policy, and is scientifically indefensible. It is not
justified by the agencies’ legal arguments that cannot withstand honest scrutiny. It would set
environmental policy back by decades, as it is the most sweeping effort to restrict Clean Water
Act protections made by any administration since the law was passed.

We begin our comments with a discussion debunking the claim made in the January 15 notice
that a rulemaking is necessitated by the U.S. Supreme Court’s decision in Solid Waste Agency of
Northern Cook County v. U.S. Army Corps of Engineers (hereafter “SWANCC) 531 U.S. 159
(2001). In fact, nothing in the SWANCC decision compels any change to the longstanding

" The comment deadline was extended from March 3 to April 16, 2003 by notice in 68 Fed. Reg.
9613 (February 28, 2003).
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definition of waters of the United States used by both EPA and the Corps, as the U.S.
Department of Justice has argued consistently in briefs filed in federal courts in the two years
since the SWANCC decision. We also seek to correct the skewed presentation of post-SWANCC
case law that is contained in the January 15 ANPRM and attached Guidance. Our comments
make clear that both the ANPRM and Guidance go far beyond any change in law or policy
necessitated by the narrow holding in SWANCC.

We next provide a short summary of the legislative history of the Clean Water Act illustrating
the well-established fact that Congress intended the 1972 amendments to the Federal Water
Pollution Control Act to broadly protect waters of the United States, and rejected a proposal to
narrow the scope of § 404 of the Act in 1977.

We then provide responses to the questions and requests for information that we have identified
in the ANPRM.

Following the responses to those questions and requests for information, we discuss the potential
implications of the changes being considered for the effectiveness of several of the key
provisions of the Clean Water Act, as well as other statutes including the Safe Drinking Water
Act and the Endangered Species Act. We then look at the implications of withdrawing Clean
Water Act protection for two important ecological regions — Alaska’s North Slope and the
Appalachian highlands.

Finally, in Part Two of these comments, we provide comment on the Guidance for EPA and
Corps field staff included as an attachment to the ANPRM.

We hope that EPA and the Corps will consider these comments, as well as the tens of thousands
of comments from the public, state agencies, hunters and anglers, scientists and others opposing
a rulemaking and will abandon this misguided and monumentally destructive project at the
earliest possible date.

I1. THERE IS NO NEED FOR RULE CHANGES

A. THE ADVANCED NOTICE OF PROPOSED RULEMAKING AND GUIDANCE, NOT SWANCC,
CREATE UNCERTAINTY IN CWA JURISDICTION

The central premise of the ANPRM is that although the scope of SWANCC is clear on its face, it
somehow “calls into question whether CWA jurisdiction over isolated, intrastate, non-navigable
waters could now be predicated on the other factors listed in the ‘Migratory Bird Rule’ or other
rationales of 33 C.F.R. § 328.3(a)(3)(1)-(ii1).” 68 Fed. Reg. 1993. Contrary to the ANPRM’s
assertion, neither SWANCC itself, earlier or subsequent judicial decisions, nor EPA’s now long-
standing and consistent interpretations of SWANCC, create any uncertainty over the scope of the
CWA’s jurisdiction. The only uncertainty that has been introduced since the SWANCC decision
was issued is the issuance of the ANPRM and its accompanying Guidance and a handful of
aberrant judicial decisions, all of which EPA has opposed and/or appealed. Because the
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ANPRM and the new Guidance do not further the public’s interest in clarifying what waters are
subject to CWA jurisdiction and instead create uncertainty not projected by SWANCC, the
environmental commenters request that EPA take no further rulemaking action and that EPA and
the Corps withdraw the informal Guidance.

EPA’s contention that SWANCC invites the agency to reconsider its longstanding definition of
“waters of the United States” to include intrastate waters which could affect interstate or foreign
commerce is not supported by SWANCC’s analysis. In SWANCC, the Supreme Court applied the
CWA’s definition of waters to a specific set of facts. It is clear that, in those specific facts —
“isolated,” intrastate, non-navigable waters only used by migratory birds — the CWA does not
apply. However, it also is clear that the CWA does apply to any waters that fall within EPA’s
and Corps’ published definition of “waters of the United States.” Indeed, it remains possible that
even the “isolated” ponds in SWANCC are waters governed by the CWA. SWANCC, 2001 WL
312372%*1 (7™ Cir. 2001). Thirty years of remarkably consistent case law and administrative
decisions create a jurisdictional certainty perhaps unparalleled in environmental law. For EPA
to proceed with a rulemaking that turns its back on those many decisions will be the only real
source of uncertainty regarding the CWA’s jurisdictional scope.

1. SWANCC Does Not Call Into Question The CWA’s Jurisdiction Over “Isolated.”
Intrastate, Non-Navigable Waters Based On 33 C.F.R. § 328.3(a)(3)(1)-(iii) Or 40 C.F.R.

§122.2

The Court in SWANCC limited its holding to the facts before it: “We hold that 33 C.F.R. §
328.3(a)(3) (1999), as clarified and applied to petitioner’s balefill site pursuant to the ‘Migratory
Bird Rule,” 51 Fed. Reg. 41217 (1986), exceeds the authority granted to respondents [the Army
Corps of Engineers] under §404(a) of the CWA.” 121 S. Ct. at 684. SWANCC does not question
in any way CWA jurisdiction if regulatory bases other than use by migratory birds are present.
United States v. Krilich, 152 F. Supp.2d 983, 988 (N.D. Ill. 2001), aff’d 209 F.3d 968 (7™ Cir.
2000). See Laguna Gatuna, Inc. v. United States, 50 Fed. Cl. 336, 343 (2001). Nor does
SWANCC necessarily foreclose CWA jurisdiction based upon use by migratory birds where
other connections to “navigable waters” may also generally be present. Hence, SWANCC does
not question any of the published criteria set forth at 33 C.F.R. § 328.3(a)(3)(1)-(iii).

The Supreme Court’s concern that the presence of migratory birds on isolated, nonnavigable,
intrastate waters was insufficient to fall within “navigable waters” as defined by the CWA does
not touch on subparagraphs (i) through (iii) of 33 C.F.R. § 328.3(a)(3)(i)-(iii) or its EPA
counterpart at 40 C.F.R. § 122.2 (“waters of the United States). Neither of those provisions
define waters of the United States based solely on their use by migratory birds. As discussed
below, the reasoning of both Riverside Bayview and SWANCC, and the underlying CWA, clearly
support the Corps’ and EPA’s inclusion as “waters of the United States” those waters actually or
potentially used by interstate and foreign travelers for recreational purposes; by persons engaged
in fishing or harvesting shellfish that may be sold outside the state where the harvesting occurred
or; by interstate industries for industrial or other purposes. Indeed, there is no indication that any
other use besides migratory birds was made of the ponds at issue in SWANCC. 121 S. Ct. at 678-
79. Thus, had the Corps produced evidence of actual or potential use of those ponds by out-of-



Response to Clean Water Act ANPRM Dkt No. OW-2002-0050
April 16, 2003 page 4

state hunters or anglers, there is nothing in SWANCC’s rationale that would preclude CWA
jurisdiction. This was recognized by the Seventh Circuit’s remand of the decision back down to
the district court. SWANCC, 2001 WL 312372*1 (7™ Cir. 2001) (“If the district court concludes
that the Corps’ authority in this case rests solely on the Migratory Bird Rule, it must dismiss the
action. If it finds another proper basis for jurisdiction, then it shall conduct further proceedings .
..”). As aresult, EPA and the Corps should leave 33 C.F.R. § 328.3(a)(3)(i)-(iii) as is, as
currently implemented by existing cases and agency decisions.

2. SWANCC Does Not Call Into Question The CWA’s Jurisdiction Over Non-Navigable
Tributaries To Navigable Waters

Although the ANPRM does not initially suggest that the SWANCC decision creates uncertainty
regarding CWA jurisdiction over non-navigable tributary waters, the ANPRM subsequently
hints at such an impact in the Guidance and by requesting comments on whether to define
“isolated waters” and impacts to implementing TMDLs. 68 Fed. Reg. 1994, 1995, 1997.

Despite those hints, SWANCC does not question CWA jurisdiction over any non-navigable,
tributary waters. SWANCC does not question 33 C.F.R. § 328.3(a)(5) or the well-settled case
law holding that CWA jurisdiction extends to tributaries of navigable waters as well as wetlands
adjacent to such tributaries. Indeed, by reconfirming United States v. Riverside Bayview Homes,
Inc., 474 U.S. 121 (1985), the Supreme Court remains clear that tributary waters, even if they are
non-navigable wetlands, are “waters of the United States.”

Since the issuance of the SWANCC decision, case law is essentially unanimous in holding that
non-navigable tributaries that ultimately flow, albeit for long distances and through natural and
man-made channels, are waters of the United States governed by the CWA. See Headwaters,
Inc. v. Talent, 243 F.3d 526, 533-34 (9™ Cir. 2001); California Sportfishing Protection Alliance
v. Diablo Grande, Inc., 209 F. Supp.2d 1059, 1074-76 (2002); United States v. Buday, 138 F.
Supp.2d 1282, 1295 (D. Mont. 2001); Idaho Rural Council v. Bosma, 143 F. Supp.2d 1169, 1178
(D. Idaho 2001); Community Ass’n for Restoration of the Env’t v. Henry Bosma Dairy, 305 F.3d
943, 954-55 (9™ Cir. 2002); United States v. Interstate Gen’l Co., 152 F. Supp.2d 843, 847
(D.Md. 2001), aff’d 2002 WL 1421411 (4™ Cir. July 2, 2002) (unpublished decision) [on remand
from United States v. Wilson, 133 F.3d 251 (4™ Cir. 1997)]; Aiello v. Town of Brookhaven, 136
F.Supp.2d 81, 119 (E.D.N.Y. 2001); United States v. Lamplight Equestrian Center, Inc., 2002
WL 360652*5 (N.D.Ill. March 8, 2002); Fisher v. Chestnut Mountain Resort, Inc., 2002 WL
433144 (N.D.III. March 19, 2002). These many cases continue the jurisprudence that existed
prior to SWANCC. See United States v. Texas Pipe Line Co., 611 F.2d 345, 347 (10" Cir. 1979);
United States v. Eidson, 108 F.3d 1336 (11" Cir. 1997); United States v. Ashland Oil & Transp.
Co., 504 F.2d 1317 (6™ Cir. 1974).

The few district court decisions that have expanded the concept of “adjacent waters” to exclude
non-navigable, tributary waters improperly expand the holding in SWANCC and fail to
appreciate that decision’s reading of Riverside Bayview. In Riverside Bayview, the Supreme
Court held that, in addition to other waters, waters that “tend to drain” into navigable waters are
adjacent waters. 474 U.S. at 134. By definition, all tributaries not only “tend to drain” into
adjacent navigable waters, they in fact drain into such waters. Nor can it rationally be argued
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that a tributary is not adjacent to the waters into which it drains. More than “adjacent,” those
waters are, in fact, one and the same.

It also is clear from Riverside Bayview that such waters need not, in fact, drain pollutants into
downstream navigable waters in order for jurisdiction to attach. /d. Indeed, the whole purpose
of jurisdiction and the issuance of a CWA permit, whether it be a dredge and fill permit or a
NPDES permit, is to prevent any such discharge. See id. at 134 (“wetlands may serve to filter
and purify water draining into adjacent bodies of water”); 133 (quoting S. Rep. No. 92-414, p. 77
(1972) (“it is essential that discharge of pollutants be controlled at the source”).

Hence, the four district court judges who have chosen to read SWANCC beyond its actual
holding are inconsistent with Riverside Bayview and numerous other decisions, as EPA itself has
held and argued numerous times to date. See United States v. Rapanos, 190 F. Supp.2d 1011
(E.D.Mich. 2002), appeal pending, Case No. 02-1377 (6" Cir.); United States v. Newdunn
Assoc., 195 F. Supp.2d 751 (E.D.Va. 2002), appeal pending (4™ Cir.); In re James Hamilton
Needham, 279 B.R. 515 (W.D.La.Bank.Ct. 2001), aff’d United States of America v. Needham,
2002 WL 1162790 (W.D.La. Jan. 22, 2002); United States v. RGM Corp., 222 F. Supp.2d 780
(E.D. Va. 2002); FD&P Enterprises, Inc. v. United States Army Corps of Engineers, No. 99-
3500 (HAA), slip op. (Jan. 15, 2003). In addition, there is one Circuit Court of Appeals decision
misconstruing SWANCC. See Rice v. Harken, 250 F.3d 264 (5th Cir. 2001) (rehearing denied,
263 F.3d 167 (2002)). This aberrant ruling was opposed by the Department of Justice, which
sought a rehearing of the decision.

EPA should not alter the course evidenced by its existing administrative rulings and court briefs.
EPA should not proceed with any rulemaking reconsidering either 33 C.F.R. § 328.3(a)(5) or the
CWA’s jurisdiction in general over all tributary waters.

3. The ANPRM’s Suggestion That SWANCC Creates Uncertainty Over The CWA’s
Jurisdiction Beyond Its Express Holding Is Contrary To EPA’s Administrative Rulings
And Litigation Positions

To date, with the exception of the ANPRM and the ill-considered Guidance, EPA has repeatedly
determined through numerous formal adjudications and litigation briefs that no uncertainty
regarding the scope of the CWA’s jurisdiction was left in the wake of SWANCC. Time and time
again, EPA correctly has determined that the Supreme Court’s SWANCC decision was limited to
the specific facts of that case and did not call into question either the jurisdictional

bases identified in EPA’s and the Corps’ regulations or previous court rulings regarding CWA
jurisdiction over tributary and other waters. See, e.g. In the Matter of Bricks Inc., 2002 WL
31357038 (Office of the Administrator, Oct.9, 2002); In the Matter of Wolco, Inc., 2002 WL
31264259 (Office of the Administrator, Sept. 9, 2002); In the Matter of Ray and Jeanette
Veldhuis, 2002 WL 1493840 (Office of the Administrator, June 10, 2002); In re: Larry
Richner/Nancy Sheepbouwer & Richway Farms, CWA Appeal No. 01-01 (EPA Envt’l Appeals
Board, July 22, 2002); In the Matter of C.L. “Butch” Otter, 2001 WL 388944 (E.A.B. Apr. 9,
2001); In the Matter of C.W. Smith et al., 2002 WL 257696 (EPA Office of the Administrator,
Feb. 6, 2002); In the Matter of Crown Central Petroleum Corp, 2002 WL 56519 (Office of the
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Administrator, Jan. 8, 2002). Likewise, each of the outlier district court decisions that have
attempted to read a broader ruling into SWANCC have done so over the express objection of
EPA and/or the Corps. See Government’s Briefing in Rapanos, Newdunn Assoc., RGM Corp.;
FD&P Enterprises, Inc.

4.  Any Rule Attempting To Expand The SWANCC Decision Beyond Its Explicit Holding
Will Not Clarify CWA Jurisdiction And Will Invite Uncertainty

EPA’s ANPRM and Guidance unfortunately embolden dischargers’ attorneys into the false
belief that SWANCC may go beyond its explicit holding. Because it is clear that the Supreme
Court’s decision is limited to the specific facts of SWANCC and the Court’s precisely stated
ruling, the very act of publishing the ANPRM and Guidance has undermined the goal to which
EPA claims to ascribe — regaining purportedly lost clarity on the scope of the CWA’s
jurisdiction. Although it cannot be denied that SWANCC has limited the jurisdiction of the
CWA, that limitation only extends to the precise waters and rationales addressed by SWANCC.
Even while implying uncertainty, EPA obviously understands the limited extent of the SWANCC
decision. 68 Fed. Reg. 1994. However, by now suggesting that SWANCC casts doubt on other
jurisdictional bases under the CWA to the extent that a proposed rulemaking may be necessary
to “clarify CWA jurisdiction,” EPA already is taking a position that will further undermine the
clarity that now exists. 68 Fed. Reg. 1994.

As SWANCC demonstrates, neither EPA nor the Corps is the final arbiter of the scope of the
CWA’s jurisdiction. Were the agencies to change their long-settled rulings on CWA jurisdiction
that were not addressed by SWANCC and that have been upheld by numerous other judicial
decisions, it would simply encourage conflicting decisions amongst the many district courts and
perhaps the courts of appeals. Most courts presumably would not defer to EPA’s latest
interpretation and instead follow existing case law. However, as EPA has seen, such a decision
would encourage some district courts to judicial activism in an effort to improperly restrict
application of the CWA. In any event, it is certain that, rather than clarity, a course to alter the
current regulations would result in even more litigation and more uncertainty over the CWA’s
jurisdiction for an indefinite period of time. That scenario will be to the great detriment of
EPA’s ability to enforce the CWA. It also will place much greater burdens on EPA, the Corps
and state agencies to implement the CWA. It likely will be even to industry’s disadvantage,
encouraging costly litigation that may or may not prove successful.

Just as it is improper for a lower court to base its rulings on implicit holdings of higher courts or
by drawing “inferences from opinions which did not address the question at issue,” it

would be equally disingenuous of EPA or the Corps to begin implying hidden meanings in the
SWANCC decision or proceeding with amendments to long standing rules upheld on numerous
occasions by the courts based on perceived inferences in SWANCC that did not address those
rules. Texas v. Cobb, 121 S. Ct. 1335, 1341 (2001). Certainly, such a course of action would
create a relative avalanche of uncertainty well beyond the alleged uncertainty over issues not
addressed by SWANCC that purportedly has been generated by a handful of mistaken district
court decisions and self-serving interpretations of SWANCC offered up by the discharger
community.
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5. EPA’s Guidance Creates Uncertainty That is Not Otherwise Present

Unfortunately, EPA and the Corps already have taken a step to promote uncertainty by issuing
their new Guidance. Dropping any pretense, the Guidance asserts, contrary to every ruling of
EPA and the agency’s position in numerous pending lawsuits that “in light of SWANCC, it is
uncertain whether there remains any basis for jurisdiction under the other rationales of §
328.3(a)(3)(1)-(iii) . . . .” 68 Fed. Reg. at 1996. In order to justify this new interpretation of the
effect of SWANCC, EPA and the Corps appear to rely on the few district court decisions which
they themselves have appealed as claimed bases of alleged uncertainty stemming from
SWANCC. The government’s own administrative decisions and court briefs make clear that it
does not agree with the main premise of the Guidance, i.e., that SWANCC creates uncertainty.
The notion that a Guidance would rely on decisions that the guiding agencies are appealing for
any rationale, nevermind the raison d’etre of the Guidance, is entirely inconsistent and arbitrary.
The apparent deference afforded by EPA’s Guidance to the minority of court rulings attempting
to expand SWANCC’s analysis is contrary to EPA’s administrative rulings and litigation
positions, not to mention numerous pre- and post-SWANCC court decisions. By undermining its
own well-established positions, EPA and the Corps create, rather than limit, uncertainty. As a
result, the best way for EPA to promote certainty is to withdraw the “clarifying” Guidance and
abandon its consideration of a new rulemaking defining “waters of the United States.”

B. THE LEGISLATIVE HISTORY DEMONSTRATES CONGRESS’ INTENT THAT THE CWA APPLY
FULLY TO ALL TRIBUTARIES TO NAVIGABLE WATERS, HEADWATER STREAMS, AND
“ISOLATED” WATERS

1. The 1972 Act

The ANPRM suggests revisions to the existing Clean Water Act definition of “waters of the
U.S.” that are entirely inconsistent with the letter, purpose, and scope of the 1972 Clean Water
Act. That law was enacted with the purpose of eliminating pollution of the nation’s waters — a
purpose that can only be effectuated if the law is comprehensive, as Congress clearly recognized
30 years ago. The existing and long-standing regulations defining the jurisdictional scope of the
Act implement this congressional purpose. Any effort to limit the scope of the Act by
administrative action is inconsistent with the law and would leave waters Congress clearly meant
to include outside the scope of Clean Water Act protection.

a. In passing the Clean Water Act in 1972, Congress established broad new
authority to restore and protect all waters, and articulated equally broad new
jurisdictional authority to do so

The Clean Water Act was adopted in 1972 as the Federal Water Pollution Control Act
Amendments of 1972.% With the passage of the Clean Water Act, the United States made a
national commitment to comprehensively control water pollution.

2 Pub. L. No. 92-500, 86 Stat. 816 (1972).
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Before the Clean Water Act, Congress passed the original Federal Water Pollution Control Act
(FWPCA).? Tts first efforts were limited to providing technical assistance to states, partial
financing of municipal sewage treatment works and authority to bring public nuisance lawsuits
to abate interstate water pollution when all other means failed. States were left to establish
treatment requirements for pollution sources and to enforce them.

By the 1960s the deterioration of the nation’s waters was alarmingly evident. Symbolic of their
disastrous state was the Cuyahoga River, running through Cleveland, Ohio into Lake Erie. It
became so polluted with industrial waste in the 1960s that it caught fire on more than one
occasion. Lake Erie itself became so polluted from municipal and industrial waste and
agricultural runoff that it supported algae blooms forty miles long and was projected to become
biologically dead. Spills off the coast of California blanketed hundreds of miles of coastline
with oil. Waterways in many cities across the country were reduced to sewage receptacles for
industrial and municipal waste. The rate of wetlands loss was approximately 450,000 acres per
year.? Leaving the problem to individual states to resolve was not working.

Public outcry demanded a strong response. There was a general — and accurate — perception that
past approaches relying on state-by-state water quality standards alone was not cleaning up the
waters and, indeed, waters were becoming more polluted. There was clearly a need for a broader
federal role to address water pollution.

The 1972 Act, passed as an amendment to the existing FWPCA, was universally described as the
first truly comprehensive federal water pollution legislation.? As stated by Senator Randolph,
Chairman of the Senate Committee on Public Works: “It is perhaps the most comprehensive
legislation that the Congress of the United States has ever developed in this particular field of the
environment.”® Congressman Blatnik, Chairman of the House Public Works Committee
characterized it as a “landmark in the history of environmental legislation.””

The law’s comprehensive nature was largely in recognition that existing state and federal
attempts to address pollution were wholly inadequate. As Senator Edmund Muskie, the floor
manager of the bill in the Senate, told the Senate when introducing the bill that was to become
the new Clean Water Act:

3 Pub. L. No. 80-845, 62 Stat. 1155 (1948).

4 Frayer et.al. Status and Trends of Wetlands and Deepwater Habitats in the Conterminous
United States, 1950sto 1970s," USFWS National Wetlands Inventory (April 1983)

5S. Rep. No. 92-414, p. 95 (1971).

6 2 Legislative History of the Water Pollution Control Act Amendments of 1972 (Committee

Print compiled for the Senate Committee on Public Works by the Library of Congress) Ser. No.
93-1, p. 1269 (1973).

71d.
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The committee on Public Works, after 2 years of study of the Federal water pollution
control program, concludes that the national effort to abate and control water pollution is
inadequate in every vital aspect.?

b. The Goals and Purposes of the Act Indicate Congressional Intent to Assert
Federal Authority to the Full Extent Allowed by the Commerce Clause

With the passage of the Clean Water Act, Congress articulated one of the broadest ecosystem
restoration and protection aspirations in all of environmental law. This objective, to reverse the
many years of degradation of the nation’s waters and to make them again capable of supporting
aquatic life and recreation, is far removed from the limited goal of protecting navigation as in
earlier laws like the Rivers and Harbors Act of 1899.2 or largely limiting itself to pollution in
interstate waters as in the earlier iterations of the Federal Water Pollution Control Actl? The
very first sentence of the 1972 statute states “The objective of this chapter is to restore and
maintain the chemical, physical, and biological integrity of the Nation’s waters.”/

“To achieve this objective,” Congress listed seven goals, each of which indicates concern for
values other than navigability. The goals of the law, including protection and propagation of
fish, shellfish, and wildlife,” “recreation in and on the water,” elimination of “the discharge of
toxic pollutants in toxic amounts,” and “programs for the control of nonpoint source pollution”
are mentioned.? Moreover, both the House and Senate report evinced their intent to restore
aquatic ecosystems as closely as possible to their natural state — an intent which clearly extends

beyond the traditional intent to provide for navigation.”?

8 117 Cong. Rec. 17397 (daily ed. Nov. 2, 1971).

9 Rivers and Harbors Act of 1899, 33 U.S.C. § 401 et seq. (1994).

10 Federal Water Pollution Control Act, Pub. L. No. 80-845, 62 Stat. 1155 (1948).
1133 U.S.C. § 1251.

1233 U.S.C. § 1251(a).

13 See 33 U.S.C. § 1251.

14 The Senate report stated, “Maintenance of such integrity requires that any changes in the
environment resulting in a physical, chemical or biological change in a pristine waterbody be of
a temporary nature, such that by natural processes, within a few hours, days or weeks, the
aquatic ecosystem will return to a state functionally identical to the original.” 1972
U.S.C.C.A.N. at 3742. Similarly the House report explains “The word ‘integrity’... is intended
to convey a concept that refers to a condition in which the natural structure and function of
ecosystems is maintained.” H.R. Rep. No. 92-911 at 76-77 (1972).
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c. The Clean Water Act’s Structure Further Indicates Congressional Intent to Assert
Jurisdiction Broadly Over “Waters of the U.S.”

The structure as well as the letter of the law reveals that the drafters of the 1972 Clean Water Act
understood that discrete components of aquatic ecosystems cannot be viewed in isolation, and
must be more properly viewed as interrelated parts of connected hydrological and ecological
systems and cycles.

The Act commands agencies to give “due regard” to “improvements which are necessary to
conserve such waters for the protection and propagation of fish and aquatic life and wildlife
[and] recreational purposes.” And generally, Congress directed federal agencies in § 102 to
“develop comprehensive programs for preventing, reducing or eliminating the pollution of the
navigable waters and ground waters and improving the sanitary condition of surface and

underground waters.t

In passing the Clean Water Act of 1972, Congress targeted its statutory amendments at the
broadest of goals, and the scope of statutory jurisdiction must be read with these purposes and
objectives in mind. The purposes for which the Clean Water Act was passed, and the structure
of the Act itself clearly indicate that Congress was concerned with protecting all waters of the
United States, not merely those used or implicated by navigation. This understanding of the
scope of the Act is additionally supported by the legislative history of the definition of the term
“navigable waters.”

d. The Legislative History of the Term “Navigable Waters” Indicates Congressional
Intent to Broadly Cover Waters of the United States, Not Just Traditionally
Navigable Waters

Congress chose to broadly define the waters covered by the Act. Congress accomplished this
goal by redefining the operative term “navigable waters,” which it borrowed from the Rivers and
Harbors Act, in a manner that reached far beyond the limited category of traditionally navigable
waters. As both the statute and the legislative history make clear, “navigable waters” was
broadly defined by Congress and intended to be interpreted that way in order to achieve the
numerous objectives articulated throughout the Act that do not pertain to navigability. Congress
accomplished this jurisdictional expansion by deleting the term “navigable” from the existing
definition of “navigable waters.”

Both the House and Senate versions of the bills to amend the FWPCA were written to expand
federal authority to control and ultimately eliminate discharges of all types of water pollution
across the country.’” Both the House and Senate sought to restructure the nation’s federal

1533 U.S.C. § 1252.
16 1d.

17 H.R. 11896, 92™ Cong. (1971); S. 2770 92 Cong (1971).
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authority to control water pollution while drawing upon much of the structure and language of
earlier versions of the FWPCA as well as the Rivers and Harbors Act. Thus, in their respective
bills, both bodies borrowed the term “navigable waters” from the RHA, and included a definition
that itself used the term “navigable.”® However, in the reports discussing their respective
versions of the legislation, both the House and Senate expressed concern about potential narrow
interpretations of what waters they intended to be covered by the Act.

The House Public Works Committee stated its concern as follows: “The Committee is reluctant
to define the term ‘navigable waters.” This is based on the fear that any interpretation would be
read narrowly. This is not the Committee’s intent. The Committee fully intends the term
‘navigable waters’ be given the broadest possible constitutional interpretation unencumbered by
agency determinations which have been made or may be made for administrative purposes.”

The Senate Committee on Public Works stated, “Through a narrow interpretation of the

definition of interstate waters the implementation of 1965 Act was severely limited. Water

moves in hydrologic cycles and it is essential that discharges of pollutants be controlled at the
9920/

source.”=

While the House report focused upon the need for a broad constitutional interpretation of the
Act’s scope, and the Senate report spoke to the scientific reality of waters being interconnected,
both bodies signaled their desire not to constrain the reach of the Act to those waters previously
protected solely on the grounds of navigability.

When the House and Senate met in conference committee, they took an additional step to ensure
that the definition of “navigable waters” did not result in unduly narrow interpretations. As
discussed in the report of the Conference Committee, the House version of the definition was
accepted into the final bill, but the word “navigable” was deleted from the definition. Thus, the
new definition read as follows: “The term ‘navigable waters’ means navigabte waters of the
United States, including the territorial seas.”

The Conference report spoke to this change, using the exact terminology of the earlier House
Public Works Committee report in confirming that the term “must be given the broadest
constitutional interpretation,” and expressing that the interpretation of this definition must be

18 In the Senate, the definition read “the term navigable waters means the navigable waters of
the United States, portions thereof, and the tributaries thereof, including the territorial seas and
the Great Lakes. S. 2770, 92™ Cong. 502(h) (1971). The House bill’s definition read “The term
‘navigable waters’ means the navigable waters of the United States, including the territorial
seas.” H.R. 11896, 92" Cong. 502(8)(1971).

19 H.R. Rep. No. 92-911 at 76-77 (1972).

20 S. Rep No. 92-414, 92™ Cong. 77 (1971).

21 S. Rep. No. 92-1236, 92" Cong.144 (1971).
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“unencumbered by agency determinations which have been made or may be made for
administrative purposes.”#

Finally, the debate in Congress on final passage of the Act confirmed the conference report’s
intent that the law be given broad application. For example, Congressman John Dingell, who
reported the conference committee bill to the House explained the definition in his statement:

The conference bill defines the term “navigable waters” broadly for water quality
purposes. It means all “the waters of the United States” in a geographical sense. It does
not mean “navigable waters of the United States” in the technical sense as we sometimes
see in some laws.

After reviewing the broad extent of the Commerce Clause authority, Rep. Dingell went on to
state:

Thus, this new definition clearly encompasses all water bodies, including main streams
and their tributaries, for water quality purposes. No longer are the old, narrow definitions
of navigability, as determined by the Corps of Engineers, going to govern matters
covered by this bill. Indeed, the conference report states on page 144: The conferees fully
intend that the term navigable waters be given the broadest possible constitutional
interpretation unencumbered by agency determinations which have been made or may be
made for administrative purposes.”?’

Congress expanded the Act’s jurisdictional scope in 1972 because of the new ambitious goals of
the Act. For this reason, Congress chose not to retain the traditional definition of the
jurisdictional term “navigable waters” from the Rivers and Harbors Act or limit its jurisdictional
reach as in earlier versions of the FWCPA. Instead, Congress deleted the word “navigable” from
the “navigable waters” definition of the 1972 Act, thereby asserting federal jurisdiction over all
“waters of the United States.”? Congress chose to adopt a new, broader definition to encompass
“waters of the United States,” as necessary to achieve its stated objectives to rid the nation’s
waters of pollution.

2. The Callaway Case and the Corps’ Definition of “Waters of the United States”

Prior to the 1972 amendments to the Federal Water Pollution Control Act, the Army Corps of
Engineers had the authority to require permits for discharges into navigable waters and their

22 1d.

23 See House consideration of the report of the Conference Committee, Oct. 4, 1972, compiled in
Legislative History of the Water Pollution Control Act Amendments of 1972, Ser. No. 93-1, 93
Cong. (1973), at 250-251.

24 The definition of “navigable water” in earlier version of the FWCPA had made express
reference to navigability.” 211 80 Stat. 1253.
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tributaries under the Rivers and Harbors Act of 1899. After passage of the 1972 amendments, the
Corps proposed revisions to its existing permitting regulations to incorporate the new authority
and responsibilities it was given under § 404. The Corps proposed revisions on May 10, 1973
and finalized those revisions on April 3, 1974.

The Corps’ first regulatory definition of “navigable waters® for purposes of implementing the

404 program was extremely narrow, applying only to traditionally navigable waters.2 On June
19, 1974, EPA Administrator Russell Train wrote to the Corps, objecting to the Corps’ narrow
interpretation of navigable waters and asserting that it was inconsistent with Congress’ intent in
the 1972 amendments, stating, “Our interpretation of ‘navigable waters’ within the meaning of
the FWPCA does not conform to the Corps’ recently issued regulation. We firmly believe that
the Conference Committee deleted ‘navigable’ from the FWPCA definition of ‘navigable
waters’ in order to free pollution control from jurisdictional restrictions based on ‘navigability.’”
2/ On August 16, 1974, NRDC and NWF sued the Corps, arguing that the Corps’ regulations
failed to broadly protect waters of the United States as Congress intended. The United States
District Court for the District of Columbia agreed that the Corps’ definition was too narrow and
not what Congress intended. The court ordered the Corps to rescind the part of its regulation
“which limits the permit (§ 404) jurisdiction of the Corps by definition or otherwise to other than
the waters of the United States.” The court also ordered the Corps to expeditiously propose
regulations which reflected the broad mandate to protect all waters of the United States, as
provided by Congress in 1972. NRDC v. Callaway, 392 F.Supp 685 (D.D.C. 1975).

Pursuant to the court’s order in Callaway, the Corps proposed four alternative definitions of
“navigable waters” under the 404 program in May 1975, and issued an “interim final regulation”
with an expanded definition of “navigable waters™ in July 1975.

The interim final regulation defined the term ‘navigable waters’ to include: coastal waters,
wetlands, mudflats, swamps, and similar areas, freshwater lakes, rivers, and streams that are
used, were used in the past, or are susceptible to use to transport interstate commerce, including
all tributaries to these waters; interstate waters, certain specified intrastate waters, the pollution
of which would affect interstate commerce; and freshwater wetlands including marshes,
shallows, swamps, and similar areas that are contiguous or adjacent to the above described lakes,
rivers, and streams, and that are periodically inundated and normally characterized by the

> The Corps did not alter its regulatory nomenclature to define the term “waters of the United
States™ until its final rule in July, 1977. See 42 FR 37127.

%6 “The term ‘navigable waters of the United States’ and ‘navigable waters,’ as used herein mean
those waters of the United States which are subject to the ebb and flow of the tide, and/or are
presently or have been in the past, or may be in the future susceptible for use for purposes of
interstate or foreign commerce (See 33 C.F.R. § 209.260 for a more complete definition of these
terms).”

*7 Letter from Russell E. Train to General William G. Gribble, Chief, Army Corps of Engineers.
June 19, 1974.
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prevalence of vegetation that requires saturated soil conditions for growth and reproduction.

The July 1975 rule adopted a plan to regulate these categories of waters in three phases. “Phase
one began immediately upon publication of the regulation and included all waters subject to the
ebb and flow of the tide and/or waters that are, were, or are susceptible to use for commercial
navigation purposes (waters already being regulated by the Corps) plus all adjacent wetlands to
these waters.... Phase Il became effective on September 1, 1976 (originally scheduled for July
1, 1976, but postponed for 60 days by Presidential action), and included primary tributaries to
the Phase I waters and lakes greater than five acres in surface area, plus wetlands adjacent to
these waters. Phase III, requiring permits for discharges of dredged or fill material into all waters
of the United States, became effective on July 1, 1977.7%

The 1977 final regulations consolidated the nine categories of waters comprising the “navigable
waters” in the 1975 rule down to four categories:

Category 1 — Coastal and inland waters, lakes, rivers and streams that are navigable waters of the
United States, including adjacent wetlands.

Category 2 — Tributaries to navigable waters of the U.S., including adjacent wetlands.
Category 3 — Interstate waters and their tributaries, including adjacent wetlands.

Category 4 — All other waters of the United States not identified in Categories 1-3, such as
isolated lakes and wetlands, intermittent streams, prairie potholes, and other waters that are not
part of a tributary system to interstate waters or to navigable waters of the United States, the
degradation or destruction of which could affect interstate commerce.

The Corps stated in the preamble to the 1977 final rule:

“Waters that fall within categories 1, 2, and 3 are obvious candidates for inclusion as
waters to be protected under the Federal government’s broad powers to regulate interstate
commerce. Other waters are also used in a manner that makes them part of a chain or
connection to the production, movement, and/or use of interstate commerce even though
they are not interstate waters or part of a tributary system to navigable waters of the
United States. The condition or quality of water in these other bodies of water will have
an effect on interstate commerce.

The 1975 definition identified certain of these waters. These included waters used:

. By interstate travelers for water-related recreational purposes;

. For the removal of fish that are sold in interstate commerce;

. For industrial purposes by industries in interstate commerce; and

. In the production of agricultural commodities sold or transported in interstate
commerce.

* Quoting the July 19, 1977 preamble’s historical background discussion at 42 FR 37124,
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We recognized, however, that this list was not all inclusive, as some waters may be
involved as links to interstate commerce in a manner that is not readily established by the
listing of a broad category. The 1975 regulation, therefore, gave the District Engineer
authority to assert jurisdiction over ‘other waters’ such as intermittent rivers, streams,
tributaries and perched wetlands, to protect water quality. Implicit in this assertion of
jurisdiction over these other waters was the requirement that some connection to
interstate commerce be established, even though that requirement was not clearly

expressed in the 1975 definition.2

Thus, the basic approach to defining waters of the United States broadly, as envisioned by
Congress in 1972, was adopted into regulations by mid-1975 and received additional
clarification and refinement by mid-1977. As we discuss below, the legislative history makes
clear that Congress was well aware of the Callaway case and the Corps’ efforts to adopt a rule
defining “waters of the United States.” Indeed, the litigation and subsequent rulemaking provide
the critical context for understanding the importance and centrality of the congressional debate
over the proper scope of the 404 program during the 1977 amendments to the Clean Water Act.

3.  The 1977 Amendments

The period during which Congress considered and debated amendments to the Clean Water Act
in 1976 and 1977 closely followed the period when the scope and contour of the Corps’
regulations for implementing the 404 program were litigated and revised. During the 1977
reauthorization process, the regulatory battle over the Corps’ rules was mirrored by two
competing approaches to amending the 404 program that were considered by the Congress.

The first approach was that taken in the bill reported out of the Senate Environment and Public
Works Committee, which sought to address concerns about the implementation of the 404
program by refining and clarifying several elements of the program. The key amendments
adopted by the committee included: authorizing the Corps to establish a general permit program
for categories of activities involving discharges that would have minimal adverse impact on the
environment (individually and cumulatively) (404(e)); clarifying a set of activities whose
discharges were exempt from 404 permit requirements including “normal farming, silviculture,
and ranching activities such as plowing, seeding, cultivating” and other activities (404({));
creating a provision for delegation of administration of the 404 program, for those waters that
were not “traditionally navigable,” to states with adequate programs(404(g)).

During the Senate’s floor debate on the 1977 amendments, Senator Bentsen offered an
amendment to the Environment and Public Works Committee’s bill that would have amended
the Act to limit the scope of § 404 to only traditionally navigable waters and their adjacent
wetlands (essentially those waters that the Corps initially intended to regulate prior to the
Callaway decision).

* Quoting 42 FR 37127-37128, (July 19, 1977)
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The Congressional Record contains a long debate held before the full Senate voted whether to
accept or reject the Bentsen plan to narrow the scope of the Clean Water Act protections for
wetlands and other waters from discharges of dredge and fill material. It is clear from the debate
that both sides agreed that the scope of the Act since 1972 had reached all waters of the United
States, and that the Environment and Public Works Committee’s approach would not reduce the
scope of protection for all waters of the United States.

As Senator Bentsen himself stated: “The committee has failed to recommend any reduction in
the scope of the § 404 permit program....The program would still cover all waters of the United
States, including small streams, ponds, isolated marshes, and intermittently flowing gullies.
(Congressional Record, August 4, 1977, page 26711) (emphasis added).

Senator John Tower of Texas, a supporter of the Bentsen amendment, referred to the Callaway
case and the Corps’ subsequent regulations when he stated: “A court decision, coupled with an
administrative decision, is causing us to be faced with a regulatory scheme which covers not just
the rivers of the Nation but all surface waters and wetlands of the United States.” (Congressional
Record, August 4, 1977, pp. 26721-26722) (emphasis added).

Opponents of Senator Bentsen’s amendment readily acknowledged that the EPW Committee’s
bill maintained the broad jurisdiction enacted in 1972, and argued why Senator Bentsen’s
amendment to reduce jurisdiction of the Act should be rejected.

Senator Gary Hart of Colorado spoke at length on the shortcomings of the approach advocated
by Senator Bentsen:

The Senator from Texas has a very appealing approach because it is very simple; but, like
most simple approaches to difficult problems, it is wrong, and it seeks to limit the
treatment available by saying we can only control pollutants if they occur at a certain
place, and not another place, even though all those places are interrelated from an
ecological and environmental point of view. The difficulty with the Bentsen amendment
is that it takes a meat ax approach; and, like most other amendments that take a meat ax
approach, it destroys more than it corrects....

There is a Federal and national interest in the waterways of this country. There is a
national and Federal interest in waterways other than those on which a ship can be
floated. That is essentially the issue here today....

The Congress can capitulate. The Congress can abandon the national interest. The
Congress can permit activities of a dredge-and-fill nature to go forward on those small
streams, marshes, wetlands, and swamps which will make their way into the bigger
waterways of this country and have a tremendous adverse effect on the people of this
country and on their welfare, on their crops, on many of their activities. Or we can
establish a program of the sort the committee has established, which will protect all of
those water systems: which will protect all of the elements of those systems, which will
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not permit dredge and fill activities to deposit very toxic materials into those waterways.”
(Congressional Record, August 4, 1977, page 26713) (emphasis added).

Senator Robert Stafford of Vermont explained how the EPW committee sought to remedy
concerns about the 404 program without reducing the broad jurisdiction established in 1972:

The 1972 Federal Water Pollution Control Act exercised comprehensive jurisdiction
over the Nation’s waters to control pollution. This decision was the result of extensive
and careful study and debate. In its report on that legislation, the Senate Public Works
committee stated *waters move in hydrologic cycles and it is essential that discharge of
pollutants be controlled at the source.’...After extensive deliberation, the committee
amendment rejects the redefinition of navigable waters. Instead, the committee
amendment insures continued protection of the Nation’s waters, but allows States to
assume the primary responsibility for protecting those lakes, rivers, streams, swamps,
marshes and similar areas that lie outside the Corps program in the so-called ‘Phase I
waters.”” (Congressional Record, August 4, 1977, page 26714) (emphasis added).

Senator Chafee spoke passionately about the value of wetlands for the whole country and why
Senator Bentsen’s proposal for eliminating broad federal protection for intrastate waters should
be rejected:

I think it is important to bear in mind that marshes and wetlands are not a parochial
responsibility or an asset; they are not a local asset; they are a national asset. They are
not just confined within boundaries which happen to exist for any one of our States. The
wetlands perform a vital part of the food chain for our wildlife. ... I should like to stress
that these wetlands are not something that belong to Louisiana or Rhode Island or
Michigan or Minnesota. They belong to all the citizens. They are much too valuable to
be abandoned to some unstable, fragmentary kind of protection. We must bear in mind
that these wetlands are part of this larger system. They are not independent. They do not
belong only to Minnesota, so that if Minnesota wants to fill them in, it is too bad for the
Nation. We have to remember that it affects everything else downstream. There is a
linkage between wetlands and streams and estuaries and rivers, and they all must live in
harmony, through wise management.” (Congressional Record, August 4, 1977, pp.
26716-26717) (emphasis added).

Senator Howard Baker argued that both the EPW committee and courts recognized and were
effectuating the common scientific understanding of hydrological linkage between all types of
waters:

The statutory language authorizing the 404 program requires the cooperation of the Corps
and EPA to insure that discharges of dredged material and fill material will not have
unacceptable adverse effects on municipal water supplies, shellfish beds, fisheries,
wildlife, and recreation. A fundamental element of the Water Act is broad jurisdiction
over water for pollution control purposes... Comprehensive jurisdiction is necessary not
only to protect the natural environment but also to avoid creating unfair competition.
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Unless Federal jurisdiction is uniformly implemented for all waters, dischargers located
on nonnavigable tributaries upstream from the larger rivers and estuaries would not be
required to comply with the same procedural and substantive standards imposed upon
their downstream competitors. Thus, artificially limiting the jurisdiction can create a
considerable competitive disadvantage for certain discharges.....It is important to
understand that toxic substances threaten the aquatic environment when discharged into
small streams or into major waterways. Similarly, pollutants are available to degrade
water and attendant biota when discharged in marshes and swamps. both below and
above the mean and ordinary high water marks....Continuation of the comprehensive
coverage of this program is essential for the protection for the aquatic environment. The
once seemingly separable types of aquatic systems are, we now know, interrelated and
interdependent. We cannot expect to preserve the remaining qualities of our water
resources without providing appropriate protection for the entire resource.”
(Congressional Record, August 4, 1977, page 26718)( emphasis added).

Senator Bentsen’s amendment was defeated by a vote of the full Senate. Although the House had
passed legislation amending the Act along the lines of the Bentsen amendment, when the House
and Senate met in conference, the Senate approach was accepted and no reduction in the scope
of the Act’s jurisdiction was enacted.

Thus, the idea of reducing the scope of the Clean Water Act’s jurisdiction, which EPA and the
Corps are contemplating, and numerous industry groups are promoting, was already rejected by
Congress more than twenty-five years ago.

III. THE FACTORS LISTED IN 33 C.F.R. 328.3(a)(3)(1)-(iii) MUST BE RETAINED
AS BASES FOR CLEAN WATER ACT JURISDICTION

The ANPRM requests comments as to whether, and if so, under what circumstances, the factors
listed in 33 C.F.R. 328.3(a)(3)(1)-(iii) (“the (a)(3) factors™) or any other factors provide a basis
for determining Clean Water Act jurisdiction over what the ANPRM describes as “isolated,
intrastate, non-navigable waters.” 68 Fed. Reg. at 1994.

The language, purpose, and legislative history of the Clean Water Act make it clear that waters
meeting the tests described in the (a)(3) factors are covered by the statute. As is discussed in
detail above, the Supreme Court’s decision in SWANCC does not support any change to these
factors or to any other element of the existing regulatory definition of “waters of the United
States.”

As a result, any attempt to limit or remove Clean Water Act jurisdiction from waters meeting the
tests described by the (a)(3) factors — including from the waters that the ANPRM refers to as
“isolated” — would not withstand judicial scrutiny. These and other factors identified in the
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existing Clean Water Act regulations as providing a basis for establishing jurisdiction must

remain in place.2?

A. THE CLEAN WATER ACT AND SOUND NATIONAL POLICY REQUIRE THE RETENTION OF THE
JURISDICTIONAL TESTS SET FORTH IN THE (A)(3) FACTORS

The purpose and clear language of the Clean Water Act demonstrate that the Act is to be applied
to all waters that support recreation, fishing, shellfishing, and commercial uses — the precise uses
described by the (a)(3) factors. Protecting waters that the ANPRM describes as “isolated,
intrastate, non-navigable” that meet the tests of the (a)(3) factors is essential to achieve the goals
of the Clean Water Act and is sound national policy.

1. Retention of the Jurisdictional Tests Set Forth in the (a)(3) Factors is Mandated by the
Purpose and Clear Language of the Clean Water Act

Both the purpose and language of the Clean Water Act make clear that Congress intended that
protections be developed and provided to all waters protected by the current regulations,
including specifically those used for fishing, shellfishing, recreation, and commercial uses.

The purpose — and explicit intent — of the Clean Water Act is to “restore and maintain the
chemical, physical, and biological integrity of the Nation’s waters.” 33 U.S.C. § 1251(a). To
help achieve this purpose, the Clean Water Act further establishes an interim goal aimed directly
at waters used for the purposes described in the (a)(3) factors: “it is the national goal that
wherever attainable, an interim goal of water quality which provides for the protection and
propagation of fish, shellfish, and wildlife and provides for recreation in and on the water be
achieved by July 1, 1983.” Id.

The purpose, interim goal, and structure of the Act make it clear that Congress was establishing
a comprehensive regulatory scheme that was designed to protect and preserve aquatic
ecosystems and their values, including providing habitat for fish, shellfish, and support for
recreation.

3% 1t is important to note that the factors enumerated in this Question 1 — the use of waters by
interstate or foreign travelers for recreational or other purposes, the presence of fish or shellfish
that could be taken and sold in interstate commerce, and the use of waters for industrial purposes
by industries in interstate commerce — are illustrative only. The long standing regulations being
questioned by the ANPRM state clearly that intrastate, nonnavigable waters are protected if “the
use, degradation or destruction of [the water] could affect interstate or foreign commerce
including any such waters” used for recreation, fish or shellfish, or industry, as described. 33
C.F.R. § 328(a)(3) (emphasis added); see also 40 C.F.R..230.3(s)(3) and substantively similar
regulatory definitions at 40 C.F.R. §§ 110.1, 112.2, 116.3, 117.1, 122.2, 232.2, 300.5, Part 300,
302.3 and 401.11. That is, the three specific factors listed in the regulations are illustrative, not
exhaustive as implied by the form of this first Question posed by the ANPRM.
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The Clean Water Act contains numerous additional directives focused on protecting and
restoring waters used for recreation, fishing, shellfishing, and commercial use. For example:

a. Section 102 directs the Administrator of EPA to prepare or develop
comprehensive programs for preventing, reducing, or eliminating pollution that give “due
regard” to the “improvements which are necessary to conserve such waters for the
protection and propagation of fish and aquatic life and wildlife, recreational purposes,
and the withdrawal of such waters for public water supply, agricultural, industrial, and
other purposes.” 33 U.S.C. § 1252.

b. Section 104 directs the Administrator to “conduct and promote, and encourage
contributions to, continuing comprehensive studies of the effects of pollution, including
sedimentation, in the estuaries and estuarine zones of the United States on fish and
wildlife, on sport and commercial fishing, on recreation, on water supply and water
power, and on other beneficial uses.” 33 U.S.C. § 1254(n)(1). Section 104 also
authorizes the Administrator to make grants to “conduct basic research into the structure
and function of fresh water aquatic ecosystems, and to improve understanding of the
ecological characteristics necessary to the maintenance of the chemical, physical, and
biological integrity of freshwater aquatic ecosystems.” 33 U.S.C. § 1254).

c. Section 119 directs the Administrator (through delegation) to conduct or
commission studies necessary for strengthening the implementation of a comprehensive
management plan for the Long Island Sound including “water quality requirements to
sustain fish, shellfish, and wildlife populations, and the use of indicator species to assess
environmental quality.” 33 U.S.C. § 1269(c)(2)(G).

d. Section 120 directs the development of a pollution prevention, control and
restoration plan for Lake Champlain that identifies “corrective actions and compliance
schedules addressing point and nonpoint sources of pollution necessary to restore and
maintain the chemical, physical, and biological integrity of water quality, a balanced
indigenous population of shellfish, fish and wildlife, recreational, and economic activities
in and on the lake.” 33 U.S.C. § 1270(e)(2)(A).

e. Section 303 directs the Administrator to ensure the promulgation of State water
quality standards applicable to interstate and intrastate waters. “Such standards shall be
established taking into consideration their use and value for public water supplies,
propagation of fish and wildlife, recreational purposes, and agricultural, industrial, and
other purposes . ...” 33 U.S.C. §§ 1313(a) and (c).

f. Section 303 further directs the Administrator to ensure the promulgation of Total
Maximum Daily Loads and Total Maximum Daily Thermal Loads for all waters for
which other Clean Water Act controls are “not stringent enough to implement any water
quality standard applicable to such waters.” 33 U.S.C. § 1313(d). Total Maximum Daily
Thermal Loads are specifically required to be developed for waters where “controls on
thermal dischargers under section 1311 of this title are not stringent enough to assure



Response to Clean Water Act ANPRM Dkt No. OW-2002-0050
April 16, 2003 page 21

protection and propagation of a balanced indigenous population of shellfish, fish, and
wildlife.” Id. Such Total Maximum Daily Thermal Loads are to be established at levels
that will “assure protection and propagation of a balanced, indigenous population of
shellfish, fish and wildlife.” Id.

g. Section 304 directs the Administrator to develop, publish, and update “criteria for
water quality accurately reflecting the latest scientific knowledge (A) on the kind and
extent of all identifiable effects on health and welfare including, but not limited to,
plankton, fish, shellfish, wildlife, plant life, shorelines, beaches, esthetics, and recreation
which may be expected from the presence of pollutants . .. .” 33 U.S.C. § 1314(a). This
section also directs the Administrator to develop, publish, and update information on “the
factors necessary for the protection and propagation of shellfish, fish, and wildlife for
classes and categories of receiving waters and to allow recreational activities in and on
the water.” Id. Section 304 further directs the Administrator, to “develop and publish
information on the factors necessary for the protection of public water supplies, and the
protection and propagation of a balanced indigenous population of shellfish, fish and
wildlife, and to allow recreational activities, in and on the water.” Id. at § 1314 (5)(B);
see also § 1314(5)(A) (requiring publication of the same factors but excluding the word
“indigenous” in connection with shellfish).

h. Section 304 also requires the Administrator to ensure promulgation of a list of
waters within the State which, after application of required effluent limitations, “cannot
reasonably be anticipated to attain or maintain . . . that water quality which shall assure
protection of public health, public water supplies, agricultural and industrial uses, and the
protection and propagation of a balanced population of shellfish, fish and wildlife, and
allow recreational activities in and on the water.” 33 U.S.C. § 1314(])(A).

1. Section 316 authorizes the Administrator to impose effluent limitations for
thermal discharges “that will assure the protection and propagation of a balanced,
indigenous population of shellfish, fish, and wildlife in and on that body of water.” 33
U.S.C. § 1326(a).

J- Section 402 establishes the National Pollutant Discharge Elimination System, a
permit program applicable to point source discharges into the Nation’s waters that is
specifically designed to reduce the amount of pollution entering the Nation’s waters
from, among other things, industrial and commercial enterprises. 33 U.S.C. § 1342.
Discharges of pollutants into surface waters are caused primarily by industrial and
commercial operations, including manufacturing, construction, resource extraction, land
development, agriculture, and waste disposal. See, e.g., 40 C.F.R. Parts 403-610 (EPA
effluent guidelines for 73 categories of industrial activities, filling over 1500 pages of the
Code of Federal Regulations).

k. Section 404 directs EPA to establish guidelines for the disposal of dredged and

fill material that “shall be based upon criteria comparable to the criteria” used in §
403(c). 33 U.S.C. § 1344(b) (emphasis added). The means that the § 403 marine-related
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criteria quoted below were to be adapted for waters — including intrastate, nonnavigable
waters — that could be impacted by the issuance of § 404 permits. The § 403 criteria
require the Administrator to promulgate guidelines for determining degradation to marine
waters that “shall include”, inter alia:

(A) the effect of disposal of pollutants on human health or welfare, including but
not limited to plankton, fish, shellfish, wildlife, shorelines, and beaches;

(B) the effect of disposal of pollutants on marine life including the transfer,
concentration, and dispersal of pollutants or their byproducts through biological,
physical, and chemical processes; changes in marine ecosystem diversity,
productivity, and stability; and species and community population changes;

(c) the effect of disposal, of pollutants on esthetic, recreation, and economic
values;

* %k ok

(G) the effect on alternative uses of the oceans, such as mineral exploitation and
scientific study.

33 U.S.C. § 1343(c).

1. Section 404(c) authorizes the Administrator to prohibit specification of a disposal
site whenever the Administrator determines that “the discharge of such materials into
such area will have an unacceptable adverse effect on municipal water supplies, shellfish
beds and fishery areas (including spawning and breeding areas), wildlife, or recreational
areas.” 33 U.S.C. § 1344(c).

In 1987, Congress further demonstrated its intent to cover waters identified by the (a)(3) factors
when it directed the Administrator to “conduct research on the harmful effects on the health and
welfare of persons caused by pollutants in water” which research “shall include, and shall place
special emphasis on, the effect that bioaccumulation of these pollutants in aquatic species has
upon reducing the value of aquatic commercial and sport industries.” 33 U.S.C. § 1254a.

Congress also demonstrated its concerns with the effects of water pollution on fish and other
aquatic life, recreational uses, drinking water, public health, agricultural and industrial uses in
almost 25 years worth of predecessor legislation to the Clean Water Act. E.g., 1948 Federal
Water Pollution Control Act, Pub..L. No. 80-845, 62 Stat. 1155, Chapter 758, June 30, 1948
(authorizing development of federal plans for eliminating or reducing pollution giving due
regard to improvements necessary to conserve waters needed for public water supplies, fish and
aquatic life propagation, recreational purposes, agricultural purposes, and industrial purposes);
Clean Water Authority Act of 1966, Pub..L. No. 89-753, 62 Stat. 1155 (1966) (authorizing
procedures for abating domestic pollution that damages the health or welfare of citizens in
foreign countries); Water Quality Improvement Act of 1970, Pub..L. No. 91-224, Part 1 (1970)
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(authorizing the President to determine the quantities of oil which would be harmful to the public
health or welfare of the United States including, but not limited to, fish, shellfish, and wildlife,
public and private property, shorelines and beaches).

2. Retention of the Jurisdictional Tests Set Forth in the (a)(3) Factors is Necessary to
Achieve the Goals of the Clean Water Act

The Clean Water Act creates a comprehensive regulatory scheme to “restore and maintain the
chemical, physical, and biological integrity of the Nation’s waters.” 33 U.S.C. § 1251(a). That
scheme includes an explicit goal of attaining a level of water quality that “provides for the
protection and propagation of fish, shellfish, and wildlife and provides for recreation in and on
the water.” 33 U.S.C. § 1251(a)(2).

Activities that degrade or destroy waters identified by the (a)(3) factors prevent the attainment of
these goals for both the specific waters being harmed, and for the Nation’s waters as a whole.

As is discussed in detail below, the hydrological, chemical, and biological interconnectedness of
the Nation’s waters makes it clear that the Act’s goals cannot be met without protecting all of the
waters covered by the current regulations. These goals certainly cannot be met without
protecting the intrastate waters identified by the (a)(3) factors. As a result, the jurisdictional
tests set forth in the (a)(3) factors must be retained.

3.  Retention of the Jurisdictional Tests Set Forth in the (a)(3) Factors is Mandated by the
Clean Water Act’s Assertion of Commerce Clause Jurisdiction Over the Nation’s Waters

On their face, the (a)(3) factors are limited to providing a basis for jurisdiction only where waters
are used for purposes that could affect interstate commerce. As discussed in detail below, the
activities described in the (a)(3) factors fall squarely within the scope of the Commerce Clause
and do not in any way push the limits of congressional authority or power to regulate. Those
activities are well recognized to have, and in fact have, a significant affect on interstate
commerce. Because the Clean Water Act has repeatedly been found to assert Commerce Clause
jurisdiction over the Nation’s waters, the (a)(3) factors must be retained as a basis for
determining jurisdiction, including over those waters described by the ANPRM as “isolated,
intrastate, non-navigable.”

Courts have consistently held that through the Act, Congress asserted federal jurisdiction over
the Nation’s waters to the maximum extent permissible under the Commerce Clause of the
Constitution. E.g., United States v. Edison, 108 F.3d 1336, 1341-42 (11th Cir. 1997); Quivira
Mining Co. v. EPA, 765 F.2d 126, 129-30 (10th Cir 1985); United States v. Lambert, 695 F.2d
536, 538 (11th Cir. 1983); United States v. Texas Pipe Line Co., 611 F.2d 345, 347 (10th Cir.
1979); United States v. Earth Sciences, Inc., 599 F.2d 368 (10th Cir. 1979); Leslie Salt Co. v.
Froehlke, 578 F.2d 742, 744-45 (9th Cir. 1978); United States v. Ashland Oil and Transp. Co.,
504 F.2d 1317, 1325 (6th Cir. 1974); Natural Resources Defense Council v. Callaway, 392 F.
Supp. 685, 685 (D.D.C. 1975); see also United States v. Riverside Bayview Homes Inc, 474 U.S.
121, 133 (1985) (“The Act’s definition of “navigable waters” as “the waters of the United
States” makes it clear that the term “navigable” as used in the Act is of limited import. In
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adopting this definition of “navigable waters,” Congress evidently intended to repudiate limits
that had been placed on federal regulation by earlier water pollution control statutes and to
exercise its powers under the Commerce Clause to regulate at least some waters that would not
be deemed “navigable” under the classical understanding of that term.”)

These decisions are based, in part, on the legislative history of the Clean Water Act, which
makes it clear that Congress intended that Clean Water Act jurisdiction be asserted to the
maximum extent permitted under the Commerce Clause. That legislative history explicitly states
that the definition of navigable waters is intended to “be given the broadest possible
constitutional interpretation.” S. Rep. No.1236, 96™ Cong., 2d Sess., 144 (1972), reprinted in 1
Leg. Hist. 327. The legislative history of the Act is discussed in detail above.

The SWANCC Court’s brief footnote suggesting the possibility of a less expansive reading of the
Clean Water Act’s legislative history is mere dictum, and does not alter the Act’s reach. See
SWANCC, 531 U.S. at 168 n.3. SWANCC is based on the Court’s decision that the plain
language of Clean Water Act § 404(a) was unambiguous as applied to “petitioner’s balefill site
pursuant to the ‘Migratory Bird Rule.”” SWANCC, 531 U.S. at 172, 174. It is well settled that
where a court finds that the statutory language is clear, the court’s inquiry is at an end, and
legislative history will not be considered. E.g., Toibb v. Radloff, 501 U.S. 157, 162 (1991). As
a result, the SWANCC Court’s statement in footnote 3 concerning the Act’s legislative history is
neither essential nor germane to the disposition of any issues in SWANCC. Consequently, that
statement is dictum, and is not binding. E.g., Toibb, 501 U.S. at 162; Central Green Co. v.
United States, 531 U.S. 425, 431 (2001); Tyler v. Cain, 533 U.S. 656, 663 n.4 (2001). That
statement also cannot form the basis of a lower court decision, as constitutional issues cannot be
defined by “inferences from opinions which did not address the question at issue.” Texas v.
Cobb, 532 U.S. 162, 169 (2001). It would be equally improper for EPA and the Corps to revise
the long standing rules setting forth the (a)(3) factors — rules upheld on numerous occasions —
based on any perceived inferences regarding the SWANCC dictum.

4.  Retention of the Jurisdictional Tests Set Forth in the (a)(3) Factors is Sound National
Policy

Protecting all waters covered by the current regulations, including the waters described by the
(a)(3) factors, through the Clean Water Act is sound National policy.

It is well documented that healthy waters are vital for the health, safety, and welfare of the
American people. Healthy waters also are essential to the Nation’s economic well-being.
Indeed, as EPA reported in May 2000, “the U.S. economy depends on clean water.” U.S.
Environmental Protection Agency, Liquid Assets 2000: America’s Water Resources at a
Turning Point, EPA-840-B-00-01 (May 2000) (“Liquid Assets”) at 2.

Waters that contribute to health, safety, welfare, and a vital National economy are not limited to
those that either cross state borders, are traditionally navigable, or are adjacent to traditionally
navigable waters. To the contrary, intrastate, non-navigable waters identified by the (a)(3)



Response to Clean Water Act ANPRM Dkt No. OW-2002-0050
April 16, 2003 page 25

factors directly and substantially contribute to the Nation’s welfare and economic vitality both in
their own right and as contributors to the ecological health of all our Nation’s waters.

As discussed in detail below, the Nation’s waters are hydrologically, chemically, and
biologically connected. As a result, failing to protect some of the Nation’s waters has an adverse
impact on the ecological health of the rest of the Nation’s waters. Thus, all waters covered by
the current regulations must be protected to achieve the Clean Water Act’s goal of restoring and
maintaining the chemical, physical, and biological integrity of the Nation’s waters.

The economic, health, safety, welfare, esthetic, and recreational services provided by the
Nation’s waters, including intrastate waters protected by the current regulations, include (but are
by no means limited to) the following:

a. Waters of the United States support and are used for numerous activities that
affect the Nation’s economic well-being, including: (1) as sites for transportation and
infrastructure development; and for residential, commercial, and municipal construction
and site development; (2) industrial production and the discharge of pollutants for
industrial production; (3) agricultural production and irrigation; (4) silviculture; (5)
municipal uses; (6) resource extraction; (7) energy production; and (8) fishing and
shellfishing.

b. Waters of the United States provide critical habitat for fish, birds, waterfowl, and
other wildlife, and support at least the following recreational activities that are enjoyed
by millions of people in the United States: (1) fishing; (2) waterfowl hunting; (3) hunting
and trapping; (4) bird watching; (5) boating, canoeing, rafting, and kayaking; (6) hiking;
and (7) photography and other graphic arts. These activities, along with associated
travel, generate billions of dollars of income each year for the travel, tourism, recreation,
and sporting sectors of the economy of the United States.

c. Waters of the United States support and provide safe and adequate drinking water
supplies. Small streams, wetlands and other waters filter water and recharge surface and
subsurface drinking water supplies, and filter and remove pollutants from surface run-off
before that water is released to groundwater or surface waters or is taken up by plants and
animals and widely dispersed throughout the food chain. Millions of people in the
United States depend on intrastate waters for these services.

d. Clean, safe, and ample water supplies promote economic growth and human
health. A 2000 Money magazine survey found that clean water and clean air are two of
the most important factors Americans consider in choosing a place to live. Liguid Assets
at 2, 16.

e. Degradation of waters of the United States can contaminate drinking water
sources, and waters used for recreation. Such contamination increases both risks to
human health and health care costs. Contaminated rivers and closed beaches also cause
lost revenue for local businesses that serve tourists, anglers, and recreationists. For
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example, EPA reports that “at least a half-million cases of illness annually can be
attributed to microbial contamination in drinking water,” and that in 1998, “2,506 fish
consumption advisories or bans were issued in areas where fish were too contaminated to
eat.” Liquid Assets at 2.

f. Degradation of waters of the United States can increase the risk of floods,
threatening lives, homes, and businesses, and increasing flood damages and emergency
response costs.

g. Degradation of waters of the United States can decrease the ability of waters to
collect, store, and filter surface water run-off. Among other damages, this can
significantly increase the amount of sediment entering navigation channels, causing
increased costs to federal taxpayers and the navigation industry to maintain navigation.

B. THE JURISDICTIONAL TESTS DESCRIBED BY THE (A)(3) FACTORS MUST BE RETAINED
BECAUSE THEY ARE CLEARLY AUTHORIZED BY THE COMMERCE CLAUSE

For at least the reasons discussed above, the (a)(3) factors must be retained as a basis for
determining jurisdiction over waters, including those described by the ANPRM as “isolated,
intrastate, non-navigable.” Retention of these factors is authorized by the broad jurisdictional
reach of the Commerce Clause of the U.S. Constitution, which clearly covers the activities set
forth in the (a)(3) factors.

Waters identified by the (a)(3) factors are clearly covered by the Commerce Clause because the
factors are limited on their face to providing a basis for jurisdiction only where waters are used
for purposes that could affect interstate commerce; the activities described in the (a)(3) factors
undeniably do have a significant affect on interstate commerce; and applying the Clean Water
Act to waters identified by the (a)(3) factors — including to those referred to by the ANPRM as
“isolated” — is necessary to effectuate the Clean Water Act’s comprehensive regulatory scheme.

1.  The Commerce Clause Grants Power to Regulate Economic Activities that Pollute or
Otherwise Harm the Nation’s Waters, Including Those Described by the (a)(3) Factors

Article I, § 8 of the Constitution grants the federal government power to “regulate Commerce . . .
among the several States.” The regulatory power granted by the Commerce Clause is “plenary”
and as such is “‘complete in itself, may be exercised to its utmost extent, and acknowledges no
limitations, other than are prescribed in the constitution.”” Hodel v. Virginia Surface Mining
Reclamation Ass’n, 452 U.S. 264, 276 (1981) (Quoting Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1,
196 (1824)).

The U.S. Supreme Court has made clear that the Commerce Clause empowers Congress to
regulate “activities causing air or water pollution, or other environmental hazards that may have
effects in more than one State.” Hodel, 452 U.S. at 282. As Justice Stevens noted in his dissent
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to SWANCC, the Clean Water Act “is a paradigm of environmental regulation” that is “an
accepted exercise of federal power.” 531 U.S. at 191 (citing Hodel, 452 U.S. at 282).

Pursuant to the Commerce Clause, Congress may regulate (1) channels of interstate commerce;
(2) instrumentalities of interstate commerce, or persons or things in interstate commerce; and (3)
activities that “substantially affect” interstate commerce. United States v. Lopez, 514 U.S. 549,
558-59 (1995); see SWANCC, 514 U.S. at 174. The term “commerce” has long been broadly
construed to encompass “every species of commercial intercourse” that “concerns more States
than one.” Gibbons, 22 U.S. (9 Wheat.) at 193.

Activities can “substantially affect” interstate commerce even if those activities are conducted
wholly within one state. The Supreme Court has ruled repeatedly that even “‘activity that is
purely intrastate in character may be regulated by Congress, where the activity, combined with
like conduct by others similarly situated, affects commerce among the States or with foreign
nations.”” Hodel, 452 U.S. at 277 (Quoting Fry v. Untied States, 421 U.S. 542, 547 (1975)).

Since 1937, the U.S. Supreme Court has upheld congressional regulation of a broad variety of
economic activities that are themselves conducted wholly within one state, but that in the
aggregate have a substantial affect on interstate commerce. E.g., NLRB v. Jones & Laughlin
Steel Corp., 301 U.S. 1 (1937) (management of a steel plant); Wickard v. Filburn, 317 U.S. 111
(1942) (cultivation of wheat for personal consumption); Katzenbach v. McClung, 379 U.S. 294
(1964) (operation of a small family restaurant); Perez v. United States, 402 U.S. 146 (1971)
(participation in extortionate credit transactions); and Hodel, 452 U.S. 264 (coal mining).

Importantly, activities may be regulated under the Commerce Clause even where they may have
little or no affect on interstate commerce when considered in isolation. As the Supreme Court
recently affirmed, “where a general regulatory statute bears a substantial relation to commerce,
the de minimis character of individual instances arising under that statute is of no consequence.”
United States v. Lopez, 514 U.S. 549, 558 (1995) (citation omitted); see also United States v.
Morrison, 529 U.S. 598, 609 (2000) (confirming the Commerce Clause analysis framework
described in Lopez); Hodel, 452 U.S. at 277 (permitting regulation of activity which “combined
with like conduct by others similarly situated, affects commerce among the several States™)
(citation omitted); Wickard, 317 U.S. at 127-28 (regulating personal growth and consumption of
wheat). Thus, where a specific activity is one of a class of activities properly regulated under the
Commerce Clause, the courts will not exclude the specific activity from regulation because its
individual impact is “trivial”. Perez v. United States, 402 U.S. 146, 154 (1971); Maryland v.
Wirtz, 392 U.S. 183, 192 (1968); U.S. v, Pozsgai, 999 F.2d 719, 734 (3rd Cir. 1993).

Where economic activities are regulated, it is clear that their impacts may be aggregated to
determine whether there is a substantial affect on interstate commerce. United States v.
Morrison, 529 U.S. at 610. The Clean Water Act regulates activities that are obviously and
overwhelmingly economic in nature, and these activities both standing on their own and when
aggregated, clearly have a substantial affect on interstate commerce.
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Discharges of pollutants into surface waters are caused primarily by industrial and commercial
operations, including manufacturing, construction, resource extraction, land development,
agriculture, and waste disposal. See, e.g., 40 C.F.R. Parts 403-610 (EPA effluent guidelines for
73 categories of industrial activities, filling over 1500 pages of the Code of Federal Regulations).
Discharges of dredge or fill material under § 404 of the Clean Water Act also are
overwhelmingly economic in nature, as illustrated by Federal cases involving § 404 permits
issued by the Corps. E.g., Riverside Bayview Homes, 474 U.S. at 124 (addressing permit to fill
80 acres of wetlands to prepare for construction of a housing development); Wetlands Action
Network v. U.S. Army Corps of Engineers, 222 F.3d 1105, 1110 (9th Cir. 2000), cert. denied,
534 U.S. 815 (2001) (addressing permit to develop 1,000 acres that would include residential
areas, a marina, hotels, and retail establishments); United States v. Deaton, 209 F.3d 331, 333
(4th Cir. 2000) (addressing permit to develop a residential subdivision); see also V. Albrecht &
B. Goode, Wetland Regulation in the Real World (1994) (demonstrating, based on a sampling of
§ 404 permit applications in 1992, that the overwhelming majority of acreage for which § 404
permits are sought is intended for commercial, industrial, or other economic use).

The fact that it may be possible to identify potential instances where the discharge of pollutants
or the discharge of dredge and fill material may be done for non-economic reasons has no impact
on the proper jurisdictional reach of the Clean Water Act under the Commerce Clause. As
discussed above, it is well settled that “where the class of activities is regulated and that class is
within the reach of federal power, the courts have no power to excise as trivial, individual
instances of the class.” Perez v. United States, 402 U.S. 146, 154 (1971) (internal quotation
marks omitted).

The Supreme Court’s decision in SWANCC did not alter any of these long standing Commerce
Clause principles. In SWANCC, the Supreme Court expressly declined to address the reach of
Commerce Clause jurisdiction. See 531 U.S. at 174; Rancho Viejo, LLC v. Norton,  F.3d.
2003 WL 1699326 (D.C. Cir. 2003) (observing that in SWANCC, the Supreme Court “expressly
declined to reach” the Commerce Clause question).

2.  Regulation of Waters Identified in 33 C.F.R. 328.3(a)(3)(i)-(iii) is Clearly Authorized by

the Commerce Clause as Such Regulation is Necessary to Effectuate the Clean Water
Act’s Comprehensive Regulatory Scheme

As discussed above, the Clean Water Act establishes a comprehensive regulatory scheme
designed to “restore and maintain the chemical, physical, and biological integrity of the Nation’s
waters.” 33 U.S.C. § 1251(a). Also as discussed throughout this section, that scheme clearly has
a very substantial impact on interstate commerce.

Under such circumstances, “Congress has the authority under the Constitution, through the
intersection of the Commerce Clause and the Necessary and Proper Clause, to regulate an
intrastate activity that it could not reach standing alone, if the regulation is essential or integral to
the maintenance of a larger regulatory scheme properly governing interstate commerce.” GDF
Realty Investments, Ltd. v. Norton, F.3d , 2003 U.S. App. LEXIS 5818 *57 (5th Cir. Mar.
26, 2003) (Denis, concurring op.). See, e.g., United States v. Lopez, 514 U.S. 549, 561 (1995)
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(finding that regulation at issue was “not an essential part of a larger regulation of economic
activity, in which the regulatory scheme could be undercut unless the intrastate activity were
regulated”); Hodel v. Indiana, 452 U.S. 314, 329 n.17 (finding that a complex regulatory scheme
“can survive a Commerce Clause challenge without showing that every single facet of the
program is independently and directly related to a valid congressional goal. It is enough that the
challenged provisions are an integral part of the regulatory program and that when considered as
a whole satisfies [the substantial effect] test.””); Maryland v. Wirtz, 392 U.S. 183, 192-93 (1968)
(refusing to excise as trivial individual instances of regulation because the effect of such an
excision would be to undermine the effectiveness of the regulatory program); United States v.
Wrightwood Dairy Co., 315 U.S. 110, 121 (1942) (stating that Congress has the power to enact
such regulations of intrastate activity as are “necessary and appropriate” to make the regulation
of interstate commerce effective).

As discussed in detail below, the chemical, physical, and biological integrity of the Nation’s
waters cannot be restored and maintained without Clean Water Act regulation of all waters
protected by the current regulations — including those identified by the (a)(3) factors. Because
regulation of such waters is essential to the efficacy of (i.e., is necessary and proper to) the Clean
Water Act’s comprehensive scheme, Congress can regulate any waters meeting the tests
described in the (a)(3) factors, including those identified by the ANPRM as “isolated, intrastate,
non-navigable waters.” 68 Fed. Reg. at 1994.

As a result, the (a)(3) factors, and other Commerce Clause factors, must be retained as providing
a basis for Clean Water Act jurisdiction over intrastate and other waters.

3.  Regulation of Waters Identified in 33 C.F.R. 328.3(a)(3)(1)-(iii) is Clearly Authorized by
the Commerce Clause Because the (a)(3) Factor Activities Substantially Affect Interstate

Commerce

As discussed above, the waters identified by the (a)(3) factors fall squarely within the scope of
the Commerce Clause because: (1) the factors are limited on their face to providing a basis for
jurisdiction only where waters are used for purposes that could affect interstate commerce; and
(2) the factor activities are well recognized as having a substantial affect on interstate commerce.

The location — or in the case of the Clean Water Act, the character of the water — in which the
activities take place has no bearing on whether those activities have a substantial affect on
interstate commerce. If economic activities or a class of economic activities, wherever they
occur, substantially affect interstate commerce, the Commerce Clause authorizes jurisdiction.
As a result, the character of the water has no bearing on the authority to regulate under the
Commerce Clause. See, e.g., Ho v. United States, 311 F.3d 589 (5th Cir. 2002) (approving
regulation of a single asbestos removal project under the Commerce Clause because such
projects affect the interstate market for commercial real estate and asbestos removal); Wickard,
317 U.S. 111 (1942) (approving regulation of subsistence wheat farming under the Commerce
Clause because farming substantially affects interstate agricultural markets).
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Consequently, Clean Water Act regulation is justified for any water meeting the criteria set forth
in the (a)(3) factors, regardless of the classification placed on it.

We note that as agencies of the Federal government, EPA and the Corps have ready access to a
significant set of data demonstrating that the activities in the (a)(3) factors have a substantial
affect on interstate commerce. We request that the agencies explore that data in detail. The
effects data presented below is merely illustrative.

C. DISCUSSION OF COMMERCE CLAUSE FACTORS

1.  Use by Interstate or Foreign Travelers for Recreation or Other Purposes

Waters of the United States, including the intrastate waters described in 33 C.F.R. 328.3(a)(3),
play an important role in supporting the substantial commerce associated with fishing, hunting,
wildlife watching, and recreation. These waters provide areas necessary to recreational activities
such as boating, canoeing, kayaking, and swimming; and provide vital habitat and sustenance for
fish, waterfowl, birds (including migratory birds), and wildlife (whether at healthy population
levels, or threatened or endangered or otherwise of concern).

Numerous courts have found that such activities have a substantial affect on interstate
commerce. E.g., National Association of Home Builders v. Babbitt, 130 F.3d 1041, 1052 n.11
(D.C. Cir. 1997) (travel by tourists, students, and scientists to study or observe wildlife and
threatened or endangered species has substantial effect on interstate or foreign commerce); Utah
v. Marsh, 740 F.2d 799, 803-04 (10th Cir. 1984) (finding that intrastate lake was used for
recreation including fishing, hunting, camping, and wildlife observation, with 2% of visitors
coming from out of state); Palila v. Hawaii Dep’t of Natural Resources, 471 F. Supp. 985 (D.
Haw. 1979), aff’d, 639 F.2d 495 (9th Cir. 1981) (travel by tourists, students, and scientists to
study or observe wildlife and threatened or endangered species has substantial effect on
interstate or foreign commerce); United States v. Byrd, 609 F.2d 1024, 1210 (7th Cir. 1979)
(finding that the recreational use of inland lakes has a significant impact on interstate commerce,
based in part on the number of out-of-state visitors visiting the lake at issue).

The economic value of recreational use of the Nation’s waters is significant. For example:

a. “In 2001 over 80 million Americans 16 years old and older, 39% of the U.S.
population, enjoyed some recreational activity relating to fish and wildlife. Expenditures
by this group were $110 billion, which was about 1.1% of the nation’s Gross Domestic
Product (GDP).” U.S. Fish and Wildlife Service, 2001 National Survey of Fishing,
Hunting, and Wildlife-Associated Recreation National Overview, Preliminary Findings
(“FWS 2001 Survey”) at 4.

b. “Almost 38 million people fished and hunted in 2001. They spent $70 billion on
their activities, including $20 billion on trip expenses, nearly $41 billion on equipment,
and $9 billion on licenses and fees, magazines, membership dues and contributions, and
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land leasing and ownership. On average, each sportsperson spent $1,851 in 2001.” FWS
2001 Overview at 4.

c. “Fishing continues to be a favorite pastime in the United States. In 2001, 16% of
the U.S. population 16 years old and older, 34 million anglers, spent an average of 16
days fishing. Freshwater fishing was the most popular type of fishing with over 28
million anglers devoting nearly 467 million angler-days to the sport. . . . Anglers spent
more than $35 billion on trips, equipment, licenses, and other items to support their
fishing activities in 2001. The average expenditure per angler was $1,046.” FWS 2001
Survey at 4.

d. “Freshwater fishing was the most popular type of fishing. In 2001, 28.4 million
Americans fished 467 million days and took 365 million trips. Their expenditures for
trips and equipment totaled $21.3 billion.” FWS 2001 Survey at 10.

e. “Observing, feeding, or photographing wildlife was enjoyed by 66.1 million
people 16 years old and older in 2001. Among this group, 21.8 million people took trips
away from home . . . for the purpose of enjoying wildlife . . . . In 2001, wildlife-watching
participants spent $38.4 billion” on trips, equipment, magazines, membership dues, and
contributions made to conservation or wildlife-related organizations.” FWS 2001 Survey
at 5.

f. “Of all the wildlife watching in the United States, bird watching attracted the
biggest following. Forty-six million people observed birds around the home and on trips
in 2001. A large majority, 88 percent (40 million) observed birds around the home while
40 percent, 18 million, took birdwatching trips.” FWS 2001 Survey at 36.

g. In 1996, sales of kayaks and canoes exceeded $99 million. Liquid Assets at 6.

2.  Taking of Fish or Shellfish For Sale in Interstate or Foreign Commerce

Waters of the United States, including the intrastate waters described in 33 C.F.R. 328.3(a)(3),
play an important role in supporting the substantial commerce associated with the sale of fish
and shellfish in interstate or foreign commerce. As EPA has acknowledged, “commercial
fishing and shellfishing industries need clean wetlands and coastal waters to stay in business.”
Liquid Assets at 2. The Supreme Court has ruled that Congress has the power to regulate the
taking of fish in state waters that affect interstate commerce. Douglas v. Seacoast Prods. Inc.,
431 U.S. 265, 281-82 (1977) (regulation of fishing in state waters); cf. Hughes v. Oklahoma, 441
U.S. 322 (1979) (finding intrastate harvest of minnows within reach of dormant Commerce
Clause). Such an effect is quite direct when the fish and shellfish are sold directly in interstate
commerce. See, e.g., Wickard, 317 U.S. 111 (approving regulation of wheat farming for
personal consumption under the Commerce Clause because wheat farming substantially affects
interstate agricultural markets).
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The economic value of fish and shellfishing sold in interstate commerce, and of healthy waters
that support those activities is substantial. For example:

a. “Wetlands provide critical habitat during various life cycle phases for about 70
percent of all commercial fish species.” Liquid Assets at 7.

b. “Every year, the Great Lakes, Gulf of Mexico, and coastal areas produce more
than 10 billion pounds of fish and shellfish.” Liquid Assets at 2.

c. In 1998, degradation of the Nation’s waters resulted in 2,506 fish consumption
advisories or bans in areas where fish were too contaminated to eat. Liquid Assets at 2.

d. “Following a three-year analysis of the salmon decline, the California Legislature
recently concluded that rebuilding salmon runs to twice their depressed 1980s levels
would provide economic benefits to the state of $150 million a year. Full
implementation of the doubling effort over several years would yield $6 billion in net
profits to the state, $1 billion in profits to small businesses.” In 1993, Congress
appropriated $70 million towards restoration of just the Northwest salmon watersheds.
Kier, W. (1994), Fisheries, Wetlands, and Jobs, The Value of Wetlands to America’s
Fisheries, Prepared for the Campaign to Save California Wetlands at 6.

3. Use for Industrial Purposes by Industries in Interstate Commerce

Waters of the United States, including the intrastate waters described in 33 C.F.R. 328.3(a)(3),
play an important role: in industrial production and the discharge of pollutants for industrial
production; as sites for commercial construction and site development; in resource extraction;
and in energy production.

The significant use of waters for industrial production is perhaps best exemplified by the
National Pollutant Discharge Elimination System, a permit program applicable to point source
discharges into the Nation’s waters that is specifically designed to reduce the amount of
pollution entering the Nation’s waters from, among other things, industrial and commercial
enterprises. 33 U.S.C. § 1342. Discharges of pollutants into surface waters are caused primarily
by industrial and commercial operations, including manufacturing, construction, resource
extraction, land development, agriculture, and waste disposal. See, e.g., 40 C.F.R. Parts 403-610
(EPA effluent guidelines for 73 categories of industrial activities, filling over 1500 pages of the
Code of Federal Regulations).

Intrastate waters used to produce goods or products sold in interstate or foreign commerce have
been found to be subject to Clean Water Act jurisdiction. See United States v. Earth Sciences,
Inc., 599 F.2d 368, 375 (10th Cir. 1979) (finding Clean Water Act jurisdiction over intrastate
stream flowing into reservoir used to irrigate crops sold in interstate commerce); Utah v. Marsh,
740 F.2d 799, 803-04 (10th Cir. 1984) (finding Clean Water Act jurisdiction over waters of
intrastate lake used for crop irrigation).
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The impact on interstate commerce of industrial uses of the Nation’s waters by industries in
interstate commerce is significant. For example,

a. “Manufacturers use about nine trillion gallons of fresh water every year. The soft
drink manufacturing industry alone uses more than 12 billion gallons of water annually to
produce products valued at almost $58 billion.” Liquid Assets at 2.

b. While the “size and nature of American industries vary widely . . . nearly all of
them share a common need — a reliable source of water to support operations.” Liquid
Assets at 8.

c. In 1993, the United States produced 612,000 metric tons of peat with a value of
$16.8 million. Peat is harvested directly from wetlands, and is both exported and sold in
interstate commerce. McClaskey, J.A. and S.D. Smith. 1995. Survey Methods and
Statistical Summary of Nonfuel Minerals — 1993. U.S. Department of Interior, Bureau of
Mines.

D. MANY OTHER FACTORS ESTABLISH CLEAN WATER ACT JURISDICTION, BUT NO
RULEMAKING IS REQUIRED TO ENSURE CLEAN WATER ACT JURISDICTION BASED ON
THESE FACTORS

Many other Commerce Clause factors support Clean Water Act jurisdiction, but no rulemaking
is required to ensure Clean Water Act jurisdiction based on such other factors. Because the
Clean Water Act asserts Commerce Clause jurisdiction, any factors that fall within the scope of
the Commerce Clause already provide a basis for jurisdiction regardless of whether they are
specifically listed in regulation.

Examples of “other” factors that clearly fall within the Commerce Clause include: use as habitat
for threatened and endangered species; use for agriculture and silviculture; use for flood control;
pollution control; and to ensure and provide clean and safe water, including drinking water. The
clear Commerce Clause connections with some of these factors are described below.

1.  Use as Habitat for Threatened and Endangered Species

The Commerce Clause authority of Congress to regulate activities that affect threatened and
endangered species is well-established.2’ Waters of the United States, including the waters

3 See Gibbs v. Babbitt, 214 F.3d 483 (4™ Cir. 2000) (regulation of ‘take’ of red wolves on
intrastate federal and private lands is a valid exercise of Commerce Clause power because of
potential economic activities that would substantially affect interstate commerce); National
Association of Homebuilders (NAHB) v. Babbitt, 130 F.3d 1041 (D.C. Cir. 1997), cert. denied,
118 S. Ct. 2340 (1998) (applying the ESA’s ‘take’ provision to a private company’s
development of a city intersection is valid under the Commerce Clause because the
“substantially affects” test is met); GDF Realty Investments, L.td. v. Norton, No. 01-51099, 2003
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described in 33 C.F.R. § 328.3(a)(3), provide vital habitat (e.g., use for breeding, rearing,
feeding) for numerous threatened and endangered species of birds, fish, amphibians, mammals,
reptiles, clams, snails, and plants, to name a few. Thus, healthy waters play an important role in
supporting the substantial commerce associated with threatened and endangered species. And
measures to regulate activities that affect those waters prevent the disruption of interstate
commerce that would flow from species extinctions and by preserving the opportunity for such
commerce to continue into the future. “[T]he power to regulate commerce among the several
States necessarily includes and properly includes the power to preserve the natural resources that
generate such commerce.” Gibbs v. Babbitt, 214 F.3d at 506.

Several courts have sustained federal measures to protect wildlife or its habitat under the
Commerce Clause based upon interstate commerce in wildlife-related study and tourism.?
Extinction of such wildlife species would substantially affect interstate commerce by foreclosing

the opportunity for continued availability of a wide variety of species to commerce. See

U.S. App. LEXIS 5818 (5™ Cir. March 26, 2003) (intrastate takes of listed species may be
aggregated with other takes, having a substantial effect on interstate commerce); Rancho Viejo
v. Norton, No. 01-5373, 2003 U.S. App. LEXIS 6218 (D.C. Cir. April 1, 2003) (applying NAHB
rationale in upholding federal authority under Commerce Clause); Shields v. Babbitt, 229 F.
Supp. 2d 638 (W.D. Tex. 2000) (rejecting private landowner’s claim that regulating ‘take’ of an
endangered species found exclusively within Texas was beyond the reach of the Commerce
Clause power); Bldg. Indus. Ass’n of Superior California v. Babbitt, 979 F. Supp. 893, 906-08
(D.D.C. 1997), appeal dismissed, 161 F.3d 740 (D.C. Cir. 1998) (FWS listing of fairy shrimp
species, possibly found exclusively in California, found to be constitutional under the Commerce
Clause) (citing NAHB and Palila v. Hawaii Dept. of Land and Natural Resources, 471 F. Supp.
985 (D. Hawaii 1979), aff’d, 639 F.2d 495 (9™ Cir. 1985)). Cf. United States v. Bramble, 103
F.3d 1475 (9" Cir. 1997) ( application of the Bald Eagle Protection Act to purely intrastate
activities is valid under the Commerce Clause because the threatened extinction of eagles
substantially affects commerce).

2 See, e.g., Gibbs v. Babbitt, 214 F.3d at 497 ( “The protection of the red wolf on both federal
and private land substantially affects interstate commerce through tourism, trade, scientific
research, and other potential economic activities.”); Bramble, 103 F.3d at 1481 (“[E]xtinction of
the eagle would substantially affect interstate commerce by foreclosing any possibility of . . .
future interstate travel for the purpose of observing or studying eagles.”); Utah v. Marsh, 740
F.2d 799, 803 (10™ Cir. 1984) (sustaining application of CWA to intrastate lake under
Commerce Clause based upon interstate movement of travelers “to observe, photograph, and
appreciate a variety of bird and animal life””); United States v. Byrd, 609 F.2d 1204, 1210 (7
Cir. 1979) (same based upon “number of out-of-state visitors” drawn to lake by the abundance of
fish and other wildlife inhabiting them”); Palila v. Hawaii Dept. of Land and Natural Resources,
471 F. Supp. 985, 995 (D. Hawaii 1979), aff’d, 639 F.2d 495 (9" Cir. 1985) (“[A] national
program to protect and improve the natural habitats of endangered species preserves the
possibilities of . . . interstate movement of persons, such as amateur students of nature or
professional scientists who come to a state to observe and study these species, that would
otherwise by lost by state inaction.”).
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National Ass’n of Homebuilders, 130 F.3d at 1054 (“[R]egulation of the ‘taking’ of endangered
animals is within [the] Commerce Clause power because such takings, if permitted, would have
a substantial effect on interstate commerce by depriving commercial actors of access to an
important natural resources - biodiversity.”). This extends to species both known and unknown
to generate interstate commerce. While impossible to quantify the economic impact represented
by the loss of any particular species not presently used for commercial purposes, “[i]n the
aggregate, however, we can be certain that the extinction of species and the attendant decline in
biodiversity will have a real and predictable effect on interstate commerce.” Id. at 1053-54. See
also GDF Realty Investments, 2003 U.S. App. LEXIS 5818, at *52 (“the link between species
loss and a substantial commercial effect is not attenuated”).

Of course, many diverse species directly provide readily measurable economic benefits. For
example:

** Coho salmon “have been targeted in recreational and commercial fisheries since the early
1800s,” 62 Fed. Reg. 24588 (1997), and intermittent streams are important refuge for juvenile
coho, Leslie M. Reid and Robert R. Ziemer, Evaluating the Biological Significance of
Intermittent Streams, USDA Forest Service, Pacific Southwest Research Station (1994),
available at http://www.rsl/psw.fs.fed.us/projects/water/2IntermitStr.htm .

** In 1996, endangered and threatened species helped to fuel a national wildlife-related
recreational industry that generated $29.2 billion in expenditures from wildlife watching alone.
USFWS, 1996 National and State Economic Impacts of Wildlife Watching 2 (1998); see also
Michael Milstein, Call of the Wild a Boon to Tiny Town, Billings Gazette, July 23, 1995, at D1
(describing economic boom associated with gray wolf reintroduction).

** “[N]ortheastern North Carolina could see an increase of between $39.61 and $183.65 million
per year in tourism-related activities, and that the Great Smoky Mountains National Park could
see an increase of between $132.09 and $354.50 million per year.” Gibbs, 214 F. 3d at 493-94.

** “According to some estimates, plant extinctions alone will cause a potential loss to the United
States of more than $3 billion in lost medicines by the year 2000.” at
http://www.defenders.org/pubs/save04.html (citing Norman R. Farnsworth, The Role of
Ethnopharmacology in Drug Development, in Bioactive Compounds from Plants (Ciba
Foundation Symposium, 1990)).

** “Small communities and local economies benefit most from America's passion for wildlife.
The annual migration of the sandhill crane and whooping crane brings 80,000 tourists and $15
million to Nebraska's Platte River region each year. At Tennessee's Reelfoot Lake, bald eagle
tours alone earn more than $2 million annually. Roosting bald eagles draw 50,000 visitors to tiny
Sauk City, Wisconsin, pumping more than $1 million into the county.” Saving America’s
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Wildlife: Renewing the Endangered Species Act, Section 1, available at
http://www.defenders.org/pubs/save04.html .2

** “Salmon and steelhead fishing was once a very valuable industry to the west coast economy.
As recently at 1988, according to independent economic studies, salmon and steelhead fishing in
Oregon, Washington, Idaho and Northern California brought in $1.25 billion to the regional
economy and supported an estimated 62,750 family wage jobs. Since then, many salmon runs
have declined because of a combination of many factors including too many dams and
widespread habitat loss.” Facts About Pesticides, Salmon, and the Endangered Species Act,
available at http://www.pesticide.org/Salmonfactsheet.html (Quoting "The Economic
Imperative of Protecting Riverine Habitat in the Pacific Northwest," Pacific Rivers Council
Research Report No. 5 (January, 1992)). “[I|ntermittent channels are important winter refuge
for juvenile coho and steelhead.” See Reid and Ziemer, supra at 3.

2. Flood Control

Intrastate and other wetlands, small streams, and waters play a major role in reducing flood
damage. The cumulative loss of wetlands has been found to result in increased runoff and
consequent flooding. Wetlands help ameliorate floods by helping to store floodwaters and
prevent or reduce run off. When wetlands are destroyed they often are replaced by structures or
impermeable paving that increases runoff.

It is well established that the Commerce Clause extends to flood control. United States v.
Appalachian Electric Power Co., 311 U.S. 377, 426 (1940); Oklahoma v. Atkinson Co., 313 U.S.
508, 525 (1941) (“There is no constitutional reason why Congress cannot, under the commerce
power, treat the watersheds as a key to flood control on navigable streams and their
tributaries.”).

Economic impacts associated with losing flood control capabilities are significant. For example:

a. Flood prone areas of the United States cover approximately 15,000 square miles and
put at least 9.6 million homes and $390 billion in property at risk. Federal Interagency
Floodplain Management Task Force. 1994. A Unified National Program for Floodplain
Management. Federal Emergency Management Agency at 3.

b. In Fiscal Year 1998, direct flood damages in the United States were estimated at $8.73
billion and 98 lives were lost. National Oceanic and Atmospheric Administration,

33 The Sandhills, wetlands and wet meadows in north-central and northwestern Nebraska, are
among three major wetland resource areas in Nebraska that provide spring staging areas,
breeding areas, migration and wintering habitat for the whooping crane and bald eagle. See
Tiner, R.W., H. C. Bergquist, G. P. DeAlessio, and M. J. Starr. 2002. Geographically Isolated
Wetlands: A Preliminary Assessment of their Characteristics and Status in Selected Areas of the
United States. U.S. Department of the Interior, Fish and Wildlife Service, Northeast Region,
Hadley, MA, available at < http://wetlands.fws.gov/Pubs_Reports/isolated/report.htm >.
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National Weather Service, Hydrologic Information Center. 1998. Flood losses:
Compilation of Flood Loss Statistics.

3. Clean and Safe Water, Including Drinking Water

Small streams, wetlands and other waters — including intrastate waters — filter water and recharge
surface and subsurface drinking water supplies, and filter and remove pollutants from surface
run-off before that water is released to groundwater or surface waters or is taken up by plants
and animals and widely dispersed throughout the food chain. Millions of people in the United
States depend on intrastate waters for these services.

Contaminated water has a substantial and significant affect on interstate commerce. For
example:

a. “Currently EPA estimates that at least a half-million cases of illness annually can
be attributed to microbial contamination in drinking water.” Liquid Assets at 2.
b. “Seventeen states reported 37 recreational water outbreaks caused by

microorganisms in the latest (1995-1996) available data from the Centers for
Disease Control.” Liquid Assets at 2.

c. “In 1998 about one-third of the 1,062 beaches reporting to the U.S.
Environmental Protection Agency (EPA) had at least one health advisory or
closing”. Liquid Assets at 2.

d. “In 1998 2,506 fish consumption advisories or bans were issued in areas where
fish were too contaminated to eat.” Liquid Assets at 2.

4.  Use by Migratory Birds

Wetlands and other waters play a critical role in providing habitat for migratory birds and other
types of wildlife. According to the U.S. Fish and Wildlife Service (“FWS”), all migratory
waterfowl and nearly half of all threatened or endangered species depend on wetlands and
associated habitat for their survival. The FWS has also found that the loss of wetland and
associated upland habitat is the most significant problem facing North American Migratory bird
populations. U.S. Fish and Wildlife Service. 1994. 1994 Update to the North American
Waterfowl Management Plan at 20. Washington, D.C.

Protection of migratory birds has been a long-standing concern and obligation of the Federal
government. North Dakota v. United States, 460 U.S. 300, 309 (1983). In addition to
protections provided by other environmental and wildlife protection statutes, Congress has
passed numerous laws that focus specifically on protecting migratory birds, including but by no
means limited to: the Airborne Hunting Act, the Bald Eagle Protection Act, the Migratory Bird
Hunting and Conservation Stamp Act, the Migratory Bird Treat Act, and the Migratory Bird
Hunting Stamp Act.

The U.S. Supreme Court has recognized that migratory birds and other wildlife are articles of
interstate and foreign commerce that can be protected under the Commerce Clause. Andrus v.
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Allard, 444 U.S. 51, 63 n.19 (1979) (recognizing commerce power to protect migratory wildlife);
Missouri v. Holland, 252 U.S. 416, 433 (1920) (“It is obvious that there may be matters of the
sharpest exigency for the national well-being that an act of Congress could not deal with, but that
a treaty followed by such an act could.”). Courts have also found that the “Commerce Clause
power, and thus the Clean Water Act, is broad enough to extend . . . jurisdiction to local waters
which may provide habitat to migratory birds and endangered species.” Leslie Salt v. United
States, 896 F.2d 345, 360 (9th Cir. 1990), cert. denied, 498 U.S. 1126 (1991) (remanding the
case for a factual determination of the sufficiency of the property’s connections to interstate
commerce).

The economic value of healthy migratory bird populations is significant. For example:

° In 2001, 3 million Americans hunted migratory birds. “They spent 29 million days
hunting birds such as waterfowl and dove. Their trip and equipment expenditures totaled
$1.4 billion.” This is 7 percent of the total hunting expenditures nationwide. FWS 2001
Survey at 22, 23.

° The 3 million migratory bird hunters in 2001 took “24 million trips for hunting birds such
as doves, ducks, and geese. Migratory bird hunters spent an average of 10 days hunting
for the year.” FWS 2001 Survey at 25.

° Of the $1.4 billion spent by migratory bird hunters in 2001, “$657 million was spent on
hunting trips, including $280 million on food and lodging (43 percent of trip related
expenses), and $247 million on transportation (38 percent of all trip costs). Other trip
expenses amounted to $130 million—20 percent of the total trip-related expenditures for
migratory bird hunters.” FWS 2001 Survey at 25.

° “Migratory bird hunters purchased nearly $732 million worth of equipment in 2001.
They spent $534 million on hunting equipment (guns, ammunition, etc.). Another $68
million was spent by migratory bird hunters on auxiliary equipment (camping equipment,
binoculars, etc.), and $130 million was spent on special equipment (vans, trail bikes,
etc.).” FWS 2001 Survey at 25.

° “Among those hunting migratory birds, 1.6 million enthusiasts hunted duck on 18 million
days. Nearly 1.5 million participants hunted dove on 9 million days. On 11 million days,
1 million hunters hunted geese in 2001. Other migratory bird species attracted 210
thousand people who hunted on 1.5 million days.” FWS 2001 Survey at 26.
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IV. THERE IS NO NEED TO DEFINE THE TERM “ISOLATED WATERS” AS
FEW, IF ANY WATERS ARE ACTUALLY “ISOLATED”

Question #2 asks “Should regulations define “isolated waters,” and if so, what factors should be
considered in determining whether a water is or is not isolated for jurisdictional purposes.”

The long-standing regulatory definition of “waters of the United States” should not be re-written
to exclude an undefined, administratively-created category of waters called “isolated” by the
EPA and Corps. The questions posed by the ANPRM signal an intent by the agencies to
redefine “waters of the United States” to try to remove federal Clean Water Act jurisdiction from
so-called “isolated” non-navigable, intrastate waters, including wetlands, natural ponds,
ephemeral and intermittent streams, and potentially larger non-navigable tributaries as well.

These waters, protected by the Clean Water Act and its regulations since 1972, serve critical
functions in the environment important to public health, drinking water supplies, flood
prevention and control, habitat for fish and wildlife species, recreation, industrial purposes and
many other uses. (See below in this section for further discussion of the connectivity of all
waters, as well as the discussion of “Functions and Values,” below).

In addition, few if any of these waters are in fact “isolated.” They are integral parts of the entire
hydrologic and biologic environment. Headwater streams, non-navigable tributaries, wetlands
and other such waters are not “isolated” from the rest of the environment, and should not be so
treated by the federal agencies charged by law with protecting these vital resources through
some regulatory rewrite of definitions that has no basis in science, fact or law.

The following comments summarize the specific ways in which wetlands and small streams,
particularly those that are ephemeral and intermittent, may appear to be “isolated,” but are in fact
intimately and inextricably connected - hydrologically, chemically, and biologically - with larger
streams, rivers, and other waters.

A. HEADWATER STREAMS CANNOT BE SEPARATED FROM DOWNSTREAM WATERS

Starting with the clearest case, the concept of “isolation” can have no conceivable application to
streams. By their nature, streams are not simply individual water courses, but parts of an
interconnected and inseparable network. As some of the nation’s leading stream scientists have
noted in comments submitted to the docket (Aquatic scientists’ comment letter to the docket,
2003):

“Rivers are networks, and their downstream navigable portions are inextricably linked to
small headwaters just as fine roots are an essential part of the root structure of a tree or our
own circulatory system is dependent on the function of healthy capillaries. The small
ephemeral stream is not isolated from the mighty river.”
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The key to understanding stream ecosystems is the “river continuum concept,” first introduced
by Vannote and others nearly a quarter-century ago. The basic concept is that a river system,
from headwaters to mouth, comprises a continuous gradient of physical factors, formed by the
drainage network, that explain much of the biological linkages and other river dynamics
(Vannote et al. 1980). Scientists now view stream ecology as a three-dimensional system of
energy, material and organisms consisting of: (1) the longitudinal (downstream) dimension, (2)
lateral transfers between channel, banks, and floodplain, and (3) vertical transfers between
stream and groundwater. Although each of these dimensions is essential to river health,
upstream-downstream connections are dominant (Meyer and Wallace 2001). As noted by
leading stream and wetland ecologists in a draft publication on headwaters streams:

“Each stream network is part of a watershed, the contributing land area from which waters
and other materials collect and flow into streams and larger river channels. Channels are the
routes along which water, sediment, organic matter, nutrients, and other solutes are carried
out of the watershed; channel size is a continuum, and hence only arbitrary distinctions can
be made between very small streams and the network of larger downstream channels.”
(Meyer et al. In preparation).

Further, because small streams are extensive and inseparably bound up with the entire river
system, changes to headwaters streams and their watersheds have an enormous impact on the

physical and hydrological, chemical and biological integrity of downstream waters.

1. Streams Have Hydrologic Connections to Other Waters

Streams that under natural conditions run dry periodically or during droughts, or that carry
surface water flows only briefly during periods of precipitation (such as some ephemeral streams
in arid regions), may appear superficially to be “disconnected” from other perennially flowing
reaches of the same system. However, scientific research has revealed essential, consistent
hydrologic connections that prove that these systems are rarely, if ever, disconnected even when
there is no visible flow at the surface.

a. Intermittent and Ephemeral Surface Connections

By well-accepted definition (Alley ef al. 1999), the term “stream” includes many waters that do
not flow year round. These “intermittent” and “ephemeral” streams are still considered in
science and in law to be hydrologically connected - through surface flows during wet periods
and sub-surface flows at other times - to downstream waters that flow perennially. Intermittent
and ephemeral streams are the vast majority of all streams, both in numbers and stream miles,
and they have their own unique and important physical, chemical, and biological properties.

According to an analysis conducted for American Rivers by USGS National Hydrographical
Database staff using coarse resolution data (1:100,000 scale), there are approximately 1,594,359
miles of intermittent and 899,347 miles of perennial streams in 49 states, excluding Alaska (Paul
Wiese, USGS National Mapping Division, personal communication). In other words, for every
mile of perennial stream, there are approximately 1.77 miles of intermittent streams. These
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figures significantly understate the true extent of intermittent and ephemeral streams (Meyer and
Wallace 2001). In some states, particularly those in the arid West, as much as 96 percent of
streams (Arizona) are intermittent. Even in humid, high-rainfall states, such as Georgia, 44,000
of the state’s reported 70,000 total stream miles are intermittent (U.S. EPA 2000). Even at times
where there may be no visible surface flow, such streams can continue to flow within their beds,
moving water, nutrients, biota and other material downstream (Aquatic scientists’ comment to
the docket 2003).

b. Ground-surface Water Connections

Groundwater and surface water are in constant interaction. Some streams gain water from
groundwater inflow, some streams lose water outflow to groundwater, many streams do both,
gaining in some reaches and losing in other reaches (Alley et al. 1999). As the USGS notes in
one of its main reports on groundwater:

“Streams and other surface-water bodies may either gain water from ground water or lose
(recharge) water to ground water. Streams commonly are a significant source of recharge to
ground water downstream from mountain fronts and steep hillslopes in arid and semiarid
areas and in karst terrains (areas underlain by limestone and other soluble rocks)...The top of
the subsurface ground-water body, the water table, is a surface, generally below the land
surface, that fluctuates seasonally and from year to year in response to changes in recharge
from precipitation and surface-water bodies (Alley et al. 1999).”

Because of this interaction, groundwater can contribute a significant proportion of the surface
flow in streams and rivers, depending on region, season, and stream characteristics. While
groundwater contributions to stream flow vary widely according to these factors, USGS
estimates that between 40 to 50 percent of streamflow on average comes from groundwater, with
as much as 40 percent of flows in large rivers coming from groundwater nationally (Alley ef al.
1999). Small streams are a main source of these groundwater flows, which may be discharging
groundwater drawn from vast distances away from the stream channel itself. As USGS
describes the process: “Under natural conditions, ground water moves along flow paths from
areas of recharge to areas of discharge at springs or along streams, lakes, and wetlands...The
areal extent of ground-water-flow systems varies from a few square miles or less to tens of
thousands of square miles (Alley et al. 1999).”

In fact, it can be difficult to determine whether a stream is naturally perennial or intermittent, as
leading stream ecologists have pointed out in their comments on the ANPRM:

“Groundwater withdrawal for irrigation and other human uses has resulted in significant
lowering of the water table in many areas, which can affect headwater streams by making
perennial streams ephemeral (Postel 1999). Channels without water can extend far
downstream; for example, a channel of the Santa Cruz River near Tucson, Arizona, was dry
for several decades because of groundwater pumping (Grimm et al. 1997). As more of the
landscape is covered with impervious surface, groundwater recharge is reduced, leading to
lower baseflows which can lead to intermittent flow (Paul and Meyer 2001). In contrast,
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some intermittent streams have become perennial because of the continuous addition of
effluent from municipal wastewater treatment plants (Paul and Meyer 2001). These common
situations further illustrate the difficulty and illogic in trying to define some waters as
“isolated” based on flows; it will be difficult even to properly determine whether a stream is
naturally perennial or intermittent” (Aquatic scientists’ comment to the docket, 2003).

A second type of surface-subsurface exchange occurs in the hyporheic zone, the transition zone
between groundwater and the stream itself.¥ This area has unique properties, performing
essential functions for the local stream and downstream ecosystems. In the hyporheic zone,
surface and ground waters are virtually indistinguishable, representing “a hydrological
continuum, preventing a clear separation.” (Brunke and Gonser 1997) The hyporheic zone can
extend a significant distance from the stream channel itself, and the area does not require visible
surface water in the river to remain chemically and biologically active. Thus, even without
apparent surface flows in a stream at a given time, important ecological functions and ecosystem
services are occurring that are based on hidden hydrologic interactions (Brunke and Gonser
1997).

c. Small Streams Sustain Natural Flows and Water Supplies

Small streams cannot be separated from downstream waters because they literally provide much
of the water balance upon which those systems depend. In the Great Lakes Basin, for example,
USGS estimates that over 31 percent of the water entering Lake Michigan comes from indirect
groundwater discharges to streams that then flow into the lake (Grannemann et al. 2000). For
the other Great Lakes, the percentage of indirect ground-water discharge from streams is also
quite high, ranging from 22 percent for Lake Erie, 33 percent for Lake Superior, and 42 percent
for both Lake Huron and Lake Ontario (Holtschlag and Nicholas 1998). As the USGS
comments in its report: “Ground water is a major natural resource in the Great Lakes Region
that helps to link the Great Lakes and their watershed (Grannemann et al. 2000).” Of course,
this would not be the case without the connection provided by small streams between
groundwater and the lakes themselves.

In the Chesapeake Bay Basin, nearly 100,000 miles of interconnected streams, rivers, wetlands
and their riparian areas serve as a "circulatory system" for the Chesapeake Bay. Collectively, this
network of small streams supplies 90 percent of the freshwater flow that drives the health of the
nation's largest estuary (CWP and NEETF 2002a). USGS has done extensive research on water
quality and quantity of streamflow into the Bay. It estimates that of the 50 billion gallons of
water that reaches the Chesapeake Bay each day, nearly 27 billion gallons is from groundwater
base flow, i.e, water that infiltrates into the aquifer and discharges as groundwater into small
streams (Bachmann ez al. 1998). Again, without these small streams and wetlands, these

#* A general definition of the hyporheic zone proposed by White (1993, as cited in Brunke and
Gonser, 1997) is the area of saturated pores beneath the stream bed , and into the stream banks,
that contain some proportion of channel water, or that have been altered by surface water
infiltration.
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groundwater and other flows would not reach the Bay with the timing, amounts, and chemical
composition that they do today.

Even the contribution of low-flow streams, such as those with annual average flows of five cubic
feet per second (cfs) or less, is essential to downstream flows and water supplies. In the
Chesapeake Bay watershed, for example, as much as 65 percent of first, second, and third order
streams may fall below a 5 cfs threshold (Thomas Schueler, Center for Watershed Protection,
personal communication). In Kansas, the U.S. Geological Survey (USGS) determined that 40
percent of the 2,232 stream segments on the Kansas surface water register had median flows less
than 1 cfs over the available hydrologic record (Perry ef al. 2002).

As ecologist Bruce Wallace commented at a U.S. Fish and Wildlife Service symposium on the
value of headwater streams:

“Another myth is that only flows greater than 5 cfs are streams. Only a lawyer would debate
this question. How much is 5 cfs? -- over 1 billion gallons of water per year. The average
city in the US uses 100/gal/day/per capita for personal use. In other words, if you looked at
this in terms of how many people's water needs this could supply in a year, it's 32,300
people. Or, it would supply the personal and industrial needs of 16,000 people (U.S. FWS
2000).”

The value of these small freshwater flows is enormous. One study calculated the average value
of freshwater for navigation alone to be $146 per acre-foot for the entire U.S. (Frederick, ef al.
1996, as cited in VA Dept. of Conservation and Recreation 2001). A small stream flowing as
little as 1 cfs per day carries a volume of two acre-feet of water (CWP and NEETF 2002b).
Thus, for the Chesapeake Bay, where 100,000 streams produce 90 percent of the fresh water
flowing into the Bay, small streams are producing an annual value of $9.5 billion in flows for

navigation alone.®

d. Small Streams Provide Natural Protection Against Downstream Flooding

The process of natural flood storage and attenuation is often described as temporary storage of
flood water on wide floodplains associated with higher-order streams. However, the
geomorphology of small headwater channels can be an important influence on smaller, more
frequent floods. Five-year to 50-year flood discharges are strongly influenced by channel size
and shape. During floods, small streams transfer water into storage through infiltration into the
channel bed and banks, recharging the hyporheic zone and surrounding groundwater, and
diminishing peak discharges (Meyer ef al. In preparation).

When small headwater channels are lost, flood frequency in the basin increases, with the stream
equaling or exceeding bankfull at 10-20 times its previous frequency. Impervious surfaces and
storm drains together deliver water from the basin to downstream channels much more rapidly

% Assumes: 100,000 streams producing 90% of fresh water flow, at 2 acre-ft. per stream per day
flowing an average of 1cfs, at a value of $146 per acre-foot.
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than intact headwater streams (Meyer and Wallace, 2001). As Poff et al. (1997) note in their
landmark article on the “natural flow regime” of rivers, small stream networks provide natural
flood attenuation:

“As one proceeds downstream within a watershed, river flow reflects the sum of flow
generation and routing processes operating in multiple small tributary watersheds. The
travel time of flow down the river system, combined with nonsynchronous tributary
inputs and larger downstream channel and floodplain storage capacities, act to attenuate
and to dampen flow peaks.”

2. Streams Have Chemical Connections to Other Waters

a. Sediment Retention and Capture

While the greatest volume of sediment in any particular location is on large floodplains of
higher-order streams, the cumulative sediment storage in headwaters channels and vegetated
riparian zones is significant, due to the total stream length and watershed area represented by
headwater streams (Meyer ef al. In preparation). Many small headwater streams are easily
obstructed by woody debris, and such features increase the potential for storage of sediment as
well as organic matter and nutrients (Meyer and Wallace 2001). In small headwater streams,

even relatively small woody debris jams can be important to sediment retention (Gomi et al.
2002).

A study in Corvallis, Oregon showed that even ephemeral streams were effective in removing
from the water column suspended sediment generated from forest roads over a 80-yard
headwaters stream reach (Dieterich and Anderson 1998, as cited in Meyer et al. In preparation).
The filtration efficiency of ephemeral headwater streams results from the shallow water column
combined with the large number of retentive structures — both organic debris and living plants —
and, more importantly, from the pattern of lateral and longitudinal expansion and contraction in
response to rainfall. In small headwaters, stream levels peak shortly after the heaviest rain and
lasts only briefly before receding. During expansion, water movement is mostly into the soil.
Therefore, much of the sediment in the stream water is actually filtered through the soil rather
than flushed downstream (Dieterich and Anderson 1998, as cited in Meyer ef al. In preparation).

As headwater areas are subjected to commercial and residential development, impervious
surfaces replace natural lands that once absorbed and infiltrated precipitation, and natural stream
channels are often replaced with storm sewers. These hard surfaces and artificial channels
increase runoff rates and volumes, causing downstream stream channels to enlarge and become
incised in response to the increased energy of the urban runoff. This begins a chain reaction in
which downstream natural water attenuation and storage capacity is also degraded, causing
higher, more rapid flood peaks. Sediments that might otherwise have been trapped by debris and
leaf litter in small streams and vegetated riparian zones are now mobilized and transported
downstream. Higher velocity discharges exacerbate the problem, scouring stream channels and
adding still more to downstream sediment loads (Meyer et al. In preparation).
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These sediment loads can be substantial. In San Diego, extensive channel erosion contributed
two-thirds of the in-stream sediment load and resulted in loss of valuable urban land (Trimble
1997). A Pennsylvania study showed that in just a one-quarter mile stream reach in a 160-acre
urbanizing watershed, channel erosion can generate 50,000 cubic feet (2,500 tons) of sediment,

equivalent to five years sediment production in a non-urban watershed of the same size (Leopold
1968).

Sediments no longer held by headwaters streams and additional sediment scoured out of stream
channels by increased flow peaks are carried downstream where they harm navigation, reservoir
capacity, commercial and sport fishing, water recreation, and aquatic habitats and organisms.
Dredging of commercial waters is extremely expensive; for example, it costs $10 to $11.5
million annually to dredge and dispose of sediments deposited into Baltimore Harbor to keep it
navigable (Chesapeake Bay Program 1998, as cited in Virginia Department of Conservation and
Recreation 2001). It would cost an estimated $333,000 to remove the 50,000 cubic feet of
sediments produced by the small watershed Leopold studied, based on an estimated cost of $20
per cubic yard to dredge, transport, and dispose of such sediments (Virginia Department of
Conservation and Recreation 2001).

Suspended sediments and contaminants that may attach to soil particles are also a significant
cost to water filtration plants. A study of treatment costs associated with turbidity in Texas
water filtration plants found that every one percent reduction in a unit of turbidity (NTU, or
nephelometric turbidity unit) resulted in a 0.27 percent reduction in treatment chemical costs
(Dearmont et al. 1998, cited in USEPA 2002b).

The release into the water column of suspended sediments and mobilized contaminants can
devastate the aquatic ecosystem at all trophic levels. Suspended sediments reduce light
penetration through the water column, reducing photosynthesis and primary production.
Reduced photosynthesis weakens and can eliminate submerged aquatic vegetation, rendering the
vegetation unable to contribute to sediment stabilization, to dissolved oxygen levels, and to
primary productivity. (See, e.g., 40 C.F.R. §230.21).

When sediment disrupts production of the periphyton and aquatic macrophytes that form the
base of the food chain, benthic and other invertebrates decline. Sediment resuspension and
deposition also directly reduce productivity and species diversity among macroinvertebrates.
Sediment suspension and deposition smother critical benthic habitat and reduce the availability
of food and oxygen to benthic organisms. When suspended sediments settle on attached or
buried eggs, the eggs are smothered because they lose access to oxygenated water. (See, e.g. 40
C.F.R. 230.31). Macroinvertebrates, in turn, are a key food source for fish. Macroinvertebrate
declines stress fish populations.

In addition to reducing their food supplies, suspended sediments harm fish and crustacea,
smothering spawning and nursery habitat, and directly cutting off oxygen to eggs and fry.
Resuspended sediments also harm sight-feeding fish, shellfish, and wildlife by reducing water
clarity and reducing feeding ability. Reduced food levels and lower feeding rates limit growth
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and lower disease resistance. High suspended sediment levels can also cause fish kills
(Newcombe and MacDonald 1991).

b. Nutrient Recycling

The basic chemical composition of unpolluted streams draining a landscape is largely
established in headwater streams. Headwater streams are also sites of efficient retention and
transformation of nutrients. Just as human capillaries are the vessels in most intimate contact
with metabolizing tissues, headwater streams are the channels of the drainage network in closest
contact with the soil and are the sites of extensive chemical and biological activity that impact
water quality downstream (Meyer ef al. In preparation).

Recent research has demonstrated that small streams in the network are the sites of the most
active uptake, transformation, and retention of nutrients. Small streams are shallow, and water
spends a longer time in contact with biologically and chemically reactive substrates in small,
shallow channels than in large deep rivers. The average distance traveled by a molecule before
being removed from the water column is called its uptake length (Newbold ef al. 1981). As
stream size (and discharge) increases, so does nutrient uptake length (Alexander et al. 2000,
Peterson et al. 2001). Uptake lengths have been measured for nutrients in many streams, and the
shortest measures of uptake length are for small headwater streams (Stream Solute Workshop
1990, as cited in Meyer et al. In preparation). Peterson et al. (2001) studied the regulation of
water chemistry by stream systems and found small streams to be far more efficient in recycling
nutrients. In a study of the Mississippi River’s nitrogen loads to the Gulf of Mexico and
attendant hypoxia problems, Alexander et al (2000) found that small streams throughout the
Basin were most efficient at recycling nitrogen:

“Headwater streams retain and transform important amounts of inorganic nitrogen,
frequently more than 50% of the inputs from their watersheds...Despite the long travel
times, many watersheds located on large rivers more than 2,500 kilometres [1,500 miles]
from the Gulf deliver significantly larger fractions of their exported nitrogen (some more
than 90%) to coastal waters than watersheds located on smaller streams less than a few
hundred kilometers from the Gulf.”

Uptake length for both phosphorus and ammonium are less than 65 feet in headwater streams in
the Southern Appalachians (Webster et al. 2000, as cited in Meyer ef al. In preparation). Thus,
an average nutrient molecule travels less than 65 feet downstream before being removed from
the water column in a small shallow stream, where there is extensive contact between the water
column and benthic algae and microbes in surface sediments and the hyporheic zone. Meyer and
Wallace (2001) modeled the practical effect of loss of small streams on downstream nutrient
loading of soluble reactive phosphorus (S.P.) using data from field experiments at the Coweeta
Hydrologic Laboratory in Western North Carolina. When phosphorus loads are modeled with
first-order streams intact, 63 percent of phosphorus entering the streams is retained. When first-
order streams are replaced with pipes (i.e., no S.P. removed through natural processes), the total
amount of phosphorus exported downstream increases 179 percent.
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In addition to the nutrient removal that occurs in headwater streams, the chemical and biological
transformations that occur there (e.g. denitrification, microbial uptake, transformation to organic
nitrogen) reduce the biological availability of nutrients that are exported downstream. Biofilms
in small headwater channels are also sites of active uptake of inorganic (e.g. heavy metals) and
organic (e.g. PCBs) pollutants (Schorer and Symader 1998, as cited in Meyer et al. In
preparation).

Hence the presence of small streams in the network results in less downstream transport of
nutrients and contaminants. If, due to a redefinition of “waters of the U.S., headwater streams
were compromised or eliminated from the network, more of the nutrients being applied to farm
fields or lawns would be delivered to receiving systems downstream, which are less efficient at
retaining and transforming them. Downstream waterways, such as navigable rivers, lakes,
estuaries, and coastal waters, may respond to the resulting high nutrient concentrations with
eutrophication, and potential nuisance algal blooms, deoxygenation of the water column, and
fish kills (Meyer et al. 2003). Federal, state, and local agencies are spending considerable sums
of money implementing best management practices to reduce non-point source inputs of
nutrients because these are a major threat to water quality. Maintaining the nutrient removal
capacity of small headwater streams is an essential component of these efforts to reduce the
impacts of non-point source nutrient loading to downstream ecosystems.

c. Other Organic Material

Plants and other organic material within the stream channel, including leaf litter and woody
debris from riparian vegetation, are the origin of substantial energy inputs into river systems.
Among other inputs to headwater streams are dissolved organic carbon (DOC) from
groundwater. While groundwater tends to have low DOC concentrations, a two- to three-fold
increase in DOC over distances ranging from 33 to 330 feet has been reported for spring seeps as
the groundwater flows over accumulated detritus and living organisms (Kaplan et al. 1980,
Meyer et al. 1998, as cited in Meyer et al. In preparation). The dramatic increases in DOC
concentrations reflect the highly productive nature of spring seeps. These broad, shallow aquatic
environments that are depressions in the forest floor have immediate and obvious terrestrial and
benthic connections.

Headwater streams tend to be highly retentive of the large amounts of organic matter they
receive. There are three primary reasons: (1) the inputs to headwater streams consist
disproportionately of leaves and woody debris, neither of which are readily transported; (2) the
flows are small and therefore do not easily suspend particles and (3) as a result of the previous
two factors, headwater streams accumulate debris dams, which trap other organic matter and
hence further enhance the retention (Webster et al. 1999, Fetherston et. al. 1995, Webster et al.
1994, Bilby and Likens 1980, Bilby 1981, Speaker ef al. 1984, Swanson et al. 1982, as cited in
Meyer et al. in preparation). Webster and Meyer (1997) found that concentrations of benthic
organic matter in eight headwater forested streams to be over four times greater than in 14 higher
order streams.
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By intensively processing organic matter, and ultimately converting much of it to carbon
dioxide, the headwater streams perform their second major ecosystem service. The
accumulations of organic matter in the form of debris dams and leaf packs provide habitat for
benthic macroinvertebrates (Reice 1978, Dobson and Hildrew 1992, Dobson et al. 1992,
Richardson 1992, as cited in Meyer et al. In preparation), while the processing of leaves and
woody debris by fungi and bacteria convert these inputs to high quality, more nitrogen-rich, food
for macroinvertebrates and higher trophic levels (Kaushik and Hynes 1971, Triska and Sedell
1976, Ward and Cummins 1979, Elwood et al. 1981, as cited in Meyer et al. In preparation). If
headwater streams were unable to retain and process these organic inputs, the resulting organic
loading would represent a significant stress on the downstream ecosystems and water quality
(Meyer et al. In preparation). Meyer and Wallace (2001) estimated an average turnover length
of 10 miles for all of the streams in a forested fifth-order basin in North Carolina. They then
estimated that if one third of total first-order stream length were removed, the average turnover
length would double to 20 miles.

Although much of the organic inputs to headwater streams are oxidized before reaching
downstream ecosystems, the organic carbon that is delivered to higher order streams and rivers
plays a vital role in support of downstream metabolism, representing a third major ecosystem
service provided by headwaters. In this respect, the headwater ecosystems not only moderate the
quantity of organic carbon delivered downstream but also—and just as importantly—control its
form, quality, and timing. Inputs consisting of large particles (leaves and woody debris) are
reduced in size to fine, easily suspended organic particles and to dissolved organic matter.
Inputs of relatively low nutritional value (high carbon to nitrogen ratios) are converted via
microbial processing to more nutritious forms. Inputs that arrive in the headwaters in pulses
(autumn leaf drop, storm-delivered inputs) are processed and slowly released over long periods
of time (Meyer ef al. In preparation).

3. Streams have Biological Connections to Other Waters

Freshwater species are among the most threatened on Earth, with projected extinction rates for
North American freshwater species in the same range as that projected for tropical rainforests
(Ricciardi and Rasmussen 1999). We discuss in greater detail later in these comments the
functions and values of headwaters streams in sustaining the biological diversity of plants and
animals, including for permanent habitat, spawning and breeding, and movement corridors.

Biological connectivity associated with headwater streams occurs in many ways. Headwater
streams provide water, nutrients, organic material, habitat structure, and food sources
downstream, and are essential to the survival of individual species and entire biological systems.
Small streams are linked with other waters in the watershed as species move from one habitat to
another. This biological connectivity role occurs in obvious as well as subtle ways. As Reid and
Ziemer (1994) note:

“Intermittent channels and associated riparian zones provide an important source of food and
water for hillslope ecosystems, they may function as travel corridors, and they provide a
microclimatic refuge for hillslope animals during times of moisture and temperature stress.
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The distinctive vegetation and higher moisture content of these sites can modify fire
behavior, so their distribution might affect the patchiness of large burns. In addition,
microclimatic differences provided by intermittent channels may contribute to genetic
diversity by maintaining a variety of site types. For example, Campbell (1979) demonstrates
genetic differences between Douglas firs growing in different microhabitats near to one
another.”

Small headwaters streams, including intermittent and ephemeral streams, are abundant with life,
including microbes, algae, plants, aquatic insects, mollusks, crustaceans, other invertebrates,
amphibians, reptiles, fish, birds, and mammals. A typical headwater stream supports hundreds
to thousands of species across these plant and animal groups (Meyer et al. In preparation). This
diversity and abundance of aquatic life is particularly notable in arid areas. The National
Academy of Sciences (Committee on Riparian Zone Functioning and Strategies for Management
2002) states that in the Pacific Coast ecoregion a large proportion of wildlife species are riparian
“obligates” requiring access to riparian habitat to complete all or a portion of their life cycle,
including 60 percent of amphibians and 34 percent of birds. Headwaters are essential to the
health of biological communities, even those far distant from the headwater stream itself.

Insects — Aquatic insects are the dominant macroinvertebrates in most headwater streams, often
occurring at densities greater than 10,000 per square yard (Meyer ef al. in preparation).
Dieterich and Anderson (2000) found surprisingly diverse and abundant macroinvertebrates in
summer-dry streams in western Oregon. They concluded that these organisms preferred
intermittent over perennial streams because (1) the proximity to refugia prevented wash-out
during rain events, (2) reduced predator pressure, and (3) lack of competition by snails and other
dominant competitors. Muchow and Richardson (1999) found twice the number of individuals
in intermittent streams than perennial stream sites in British Columbia. They also observed that
“Even in the smallest streams with intermittent flow, true aquatic insects with 1-year life cycles
were found emerging, even in periods when no flow was perceptible.”

Not only do insects perform many of the important functions of organic matter processing in
headwaters, but they export that energy as a valuable food source for amphibians, fish, birds, and
other animals downstream. Wipfli and Gregovich (2002) found that forested, fishless
headwaters in Alaska provided abundant food sources for salmon populations, and “may be
important food conduits for downstream food webs, potentially subsidising several trophic levels
and in turn aquatic production of larger streams.”

Amphibians — Reid and Ziemer (1994) note that amphibians, while often requiring open water
to breed, are heavily dependent on intermittent and ephemeral streams:

“Intermittent streams may be particularly important as nursery areas for amphibians because
these sites support fewer predators than perennial channels. Young salamanders may rear in
the intermittent channels and then move downstream when they grow large enough to protect
themselves (H. Welsh, USDA Forest Service Pacific Southwest Research Station,
unpublished data). Some amphibians, such as the Pacific tree frog (Hyla regilla), may rear in
ephemeral pools and then move away from the channels when pools dry up. Juvenile black
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salamanders (4neides flavipunctatus) may remain for several years in moist sites, such as
those commonly found near intermittent channels, moving away to the forest floor only as
they mature.”

Fish — Headwater streams provide important spawning sites for salmonids and other fish species.
Staff with Washington Trout observed 95 adult Coho salmon in 200 lineal feet of a small-order
tributary of Cherry Creek in December 2002. Neither the perennial, spring-fed stream, nor the
tributary streams feeding to it, are shown on USGS 1:24,000 scale topographic maps (Kurt
Beardslee, Washington Trout, personal communication). Reid and Ziemer (1994) note that
intermittent channels are important to fish as seasonal sources of water, nutrients, sediment, and
wood delivered downstream to preferred habitats, noting that “Productivity of perennial channels
depends on delivery of materials from intermittent channels during at least part of the season.”

Intermittent streams also serve as feeding and spawning grounds for many migratory minnows,
salmonids, and other fish, particularly in arid regions. Erman and Hawthorne (1976) observed
extensive spawning by rainbow trout in intermittent tributaries of streams, with three times as
many fish spawning in an intermittent stream than in nearby permanently flowing tributaries.
They also found that one-third to one-half the trout production in some Sierra Nevada systems is
from intermittent channels. They hypothesize that these waters were more attractive to the fish
due to their abundant food source and lack of competition with brook trout.

Birds — Reid and Ziemer (1994) note that both perennial and intermittent streams are important
to bird species: “A few birds, such as dippers (Cinclus mexicanus) and willow flycatchers
(Empidonax traillii), are aquatic or riparian specialists. Others use the riparian zone primarily
during the breeding season or immediately after. Riparian areas along both perennial and
intermittent channels are particularly rich in insects and fruit, so these areas are important food
sources. Many species thus include a patch of riparian vegetation as a part of their territory, even
if they do not depend fully upon it.”

Mammals — Reid and Ziemer (1994) also note that riparian areas are important movement,
feeding, and resting areas for many mammals: “Forest mammals use riparian areas for food
sources and denning, and they may also use them as travel corridors within and between
watersheds...Bats are even more closely associated with riparian areas because they require
pools of water to drink from, they eat insects associated with aquatic and riparian environments,
and they usually roost near their foraging sites.”

4.  Man-made Conveyances Do Not Eliminate Connectivity of Streams

There has been some suggestion by EPA, the Corps, and industry that streams flowing through
man-made conveyances, such as pipes, culverts, ditches, canals, and other man-made structures
as well as waters above these points, should no longer be considered “waters of the U.S.” (Izzo
and Fabricant 2002). This notion is appalling. First, it would create a perverse incentive to force
as many streams into such structures as possible to avoid regulation of the altered reach or the
natural stream above it. Excluding waters flowing through man-made conveyances is of
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particular concern because under the Corps’ 404 Nationwide 43 general permit, no special
permission is required for discharges that cause the loss of less than 300 linear feet of an
intermittent stream bed, such as putting streams underground in pipes, culverts, or concrete
channels (U.S. Army Corps of Engineers 2002).

Second, while the physical and biological damage caused by such extreme alterations to natural
streams are severe, having a portion of a stream altered in this fashion does not eliminate all
functions and values provided by the entire connected stream system. Water flow, organic
material, and organisms all continue to pass through these conveyances downstream, and in
some instances, upstream. (Note: in some cases culverts, pipes and ditches make passage
impossible for fish and other organisms, or exposes them to altered temperature, oxygen and
other chemical states, and higher-than-normal predation.)

Numerous courts have held that manmade waterways are waters of the United States subject to
the Clean Water Act. See, e.g., Community Association For Restoration of the Environment v.
Henry Bosma Dairy, 305 F.3d 953 (9" Cir. 2002) (holding that ditches carrying liquid waste
from a CAFO constitute a point source); Headwaters, Inc. v. Talent Irrigation District, 243 F.3d
526, 534 (9™ Cir. 2001) (irrigation district required to secure permit coverage to discharge
pollutants to its irrigation canals). In Talent Irrigation, the Ninth Circuit explained that the canal
was a water of the United States despite the fact that the defendant apparently had the ability to
isolate the canal in question, and that it flowed only periodically to other waterways. 243 F.3d at
534. Other circuits are in accord. See United States v. Eidson, 108 F.3d 1336, 1342 (11th Cir.
1997) (holding that a drainage ditch connected to a sewer drain and running into a canal
eventually leading to Tampa Bay was a "water of the United States"); United States v. Texas
Pipe Line Co., 611 F.2d. 345, 347 (10" Cir, 1979) (oil spill into tributary involved "waters of the
United States,” "even though there was no evidence that streams that connected the tributary
with navigable waters were running at time of spill”); United States v. Ashland Oil and Transp.
Co., 504 F.2d 1317, 1329 (6th Cir. 1974) (to establish a violation of the Clean Water Act it is
enough to show that defendant discharged pollutants into a tributary that is "water of the United
States;" there is no threshold requirement to prove "that, in fact, the [pollutant] reached and
polluted the navigable river.").

B. WETLANDS ARE NOT ISOLATED FROM OTHER WATERS

Wetlands perform their myriad of beneficial functions in ways that are functionally inseparable
from all of the other chemical, physical and biological processes that take place within
watersheds. Meyer ef al. (In preparation) provide a useful description of the connectivity of
wetlands:

“Wetlands are arrayed along a continuum of hydrologic connectivity, and distinctions
amongst degree of isolation of wetlands are similarly arbitrary... Whether considering riparian
wetlands adjacent to a river or depressional wetlands connected to other water bodies only
via underground pathways, their roles of recharging groundwater, improving water quality,
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and providing critical habitat are essential to the physical, chemical and biotic integrity of
our nation's waters.”

1. Wetlands Are Connected to Other Waters Through Hydrology and Chemical Processes

a. Surface and groundwater interaction

Surface water in wetlands interacts with groundwater flowing near and through the wetland.
Chemical transformation of water flowing through wetlands is partially a function of the amount
of contact time in the surface and groundwater interaction. As noted by Winter ef al. (1998):

“Ground-water chemistry and surface-water chemistry cannot be dealt with separately
where surface and subsurface flow systems interact. The movement of water provides a
major pathway for chemical transfer between terrestrial and aquatic systems. This
transfer of chemicals affects the supply of carbon, oxygen, nutrients such as nitrogen and
phosphorus, and other chemical constituents that enhance biogeochemical processes on
both sides of the interface. This transfer can ultimately affect the biological and chemical
characteristics of aquatic systems downstream.”

Examples of Surface and Groundwater Interactions in Certain Wetland Types

Fens - The interaction of surface and groundwater is substantial and immediate and relatively
constant in wetlands such as fens, as these systems are defined by the characteristic of
groundwater discharging at or near the surface and seeping continuously through the root zone of
the vegetation. A comprehensive analysis of the abundance, distribution, and ecological
characteristics and significance of these unique systems by Bedford and Godwin (In press),
"Fens of the United States: Distribution, Characteristics, and Scientific Connection versus Legal
Isolation," provides an important contribution to the understanding of these wetlands. As the
authors demonstrate, "the hydrogeologic settings in which fens occur, always where groundwater
discharges to the surface, guarantee their strong influence on the physical and chemical
properties of surface water." Fens occur in diverse topographic and geologic settings where
climate allows the soil surface to remain saturated by groundwater discharge. Fens are nutrient-
poor, with high concentrations of calcium, iron or aluminum in the soil and water, elements
which provide the capacity for adsorption of phosphorus from groundwater inflows. And the
high carbon content in the soil creates the potential for denitrification. Bedford and Godwin (In
press) cite one study (Drexler ef al. 1999a) of a New York fen which showed significant nitrate
removal from groundwater entering the fen below adjacent cropland.

Fens also modulate the temperature of groundwater as it discharges, cooling subsurface flows to
streams in summer and warming them in winter. Where the groundwater discharge from fens is
persistent and strong, it serves an important water quality function by contributing inflows to
cold-water, low-nutrient streams, required by trout species (Meyer et al. In preparation).
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The physical and chemical properties of fens allow them to support a uniquely high biological
diversity, especially of plant species. Bedford and Godwin (In press) note that the degree of
hydrologic connectivity of fens strikes a delicate balance:

“In a landscape context, the functional characteristics and significance of fens depend
oddly on both their isolation from and connection to other waters. While their biological
diversity is controlled in large part by their connection to ground water flows and to the
chemistry of ground water (Almendinger and Leete 1998b, Drexler ef al. 1999b), it also
depends in part on a kind of isolation from other surface waters, i.e. on an environment
that is usually saturated by ground water but seldom flooded by nearby surface waters
(Stewart et al. 1993, Amon et al. 2002). Nutrient loads would be higher, thus promoting
production of higher biomass and probably reducing species diversity (Grace 1999).
Regular flooding also would eliminate many plant species intolerant of such conditions,
thus further reducing species diversity.”

Bogs - The montane bogs and depressional wetlands and associated ephemeral streams of
Hawaii's volcanic islands are another example of more immediate groundwater-surface water
connectivity. Surface water infiltrates readily through these systems and is discharged down-
gradient into springs and streams, in turn discharging to ocean waters (U.S. FWS 2003).

Potholes - Prairie potholes vary widely in their hydrologic processes, depending on topographic
as well as other factors. The tendency for up-gradient potholes to provide subsurface discharge
to lower-gradient potholes has been well-documented. Surface water interaction with
groundwater has also been shown to involve flows in both directions concurrently.

Subsurface connection can occur on a periodic basis when groundwater tables are high as a
result of seasonally high precipitation. Depressional wetlands of South Carolina's Coastal Plain,
including Pocosins, Carolina bays, cypress and gum ponds, and bottomland hardwoods, are all
hydrologically linked for some periods of the year when the groundwater table reaches to a foot
below the soil surface (Rob Mikell, South Carolina Coastal Program, personal communication,
April 2003).

b. Surface overflow

All wetlands interact with the surrounding landscape and other waters, to some degree, as a
result of surface overflow from precipitation and stormwater runoff. As Winter et al. (1998)
observe, the chemical composition of water exchanged by wetlands with their surroundings is in
part a function of the frequency and magnitude of the exchange, which is in turn determined by
the presence or absence of a direct stream connection.

“The magnitude of surface-water inflow and outflow also affects the retention of
nutrients in wetlands. If lakes or wetlands have no stream outflow, retention of
chemicals is high. The tendency to retain nutrients usually is less in wetlands that are
flushed substantially by through-flow of surface water. In general, as surface-water
inputs increase, wetlands vary from those that strongly retain nutrients to those that both



Response to Clean Water Act ANPRM Dkt No. OW-2002-0050
April 16, 2003 page 54

import and export large amounts of nutrients. Furthermore, wetlands commonly have a
significant role in altering the chemical form of dissolved constituents. For example,
wetlands that have throughflow of surface water tend to retain the chemically oxidized
forms and release the chemically reduced forms of metals and nutrients.”

The frequency and magnitude of surface overflows varies according to wetland type, but also as
a function of landscape position. As Meyer et al. (in preparation) note, depressional wetlands,
even in close proximity, can have distinctly different hydrologic conditions. The frequency and
magnitude of overflows from prairie potholes are intimately related to their individual landscape
positioning. While prairie potholes normally store some portion of inflows from precipitation
and groundwater, at some their storage capacity is exceeded and they overflow. When overflows
occur, potholes connect with each other and with nearby streams during flood events.
Intermittent surface-water connections between prairie potholes during flooding events have
been documented, as summarized in a recent study by Leibowitz and Vining (2003), which
explores the connectivity of prairie potholes within a complex by analyzing the evidence of
intermittent spillover from one to another. The authors note that intermittent overflows from
potholes are an indication that wetter conditions are exceeding the normal storage capacity of the
pothole. The study used the testing of conductance in nearby pothole wetlands to measure the
dynamics and timing of the flooding-induced spillover from the higher-gradient pothole to the
lower one within a pothole complex. The authors also conducted a spatial analysis showing that
an estimated 28 percent of the pothole wetlands within the study region in central North Dakota
were intermittently hydrologically connected by surface-water to at least one other pothole
during a period of flooding in the subsequent year. The connectivity the authors observed is
associated with wetter conditions in a 20-year wet-dry cycle in the region. As a result, surface-
water connections between potholes should be considered a probability event occurring over
time 